IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60159
Conf er ence Cal endar

DONNIE R SI NGLETON,
Peti ti oner- Appel | ant,
ver sus

EDWARD M HARGETT, Superi ntendent,
M ssissippi State Penitentiary,

Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of M ssissipp
USDC No. CA-3:92-361
(September 22, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Donnie Ray Singleton filed a petition for wit of habeas
corpus pursuant to 28 U . S.C. 8 2254 in the district court
alleging that his trial counsel had been ineffective. The
district court dism ssed Singleton's habeas petition as
successive under Rule 9 of the Rules Governing 8 2254 Cases.

Rul e 9(b) provides that "[a] second or successive petition
may be dismssed if the judge finds that it fails to allege new

or different grounds for relief and the prior determ nation was

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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on the nerits or, if new and different grounds are alleged, the
judge finds that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the wit."
The district court may not consider the nerits of new clains
whi ch constitute an abuse of the wit unless the petitioner shows
cause and prejudice for failing to raise those clainms in a prior
petition or shows that the failure to hear the clains wll result

in a fundanental m scarriage of justice. Sawer v. Witley,

us _ , 112 S. C. 2514, 2518-19, 120 L. Ed. 2d 269 (1992).
Thi s cause-and-prejudice standard is the sane as the standard

applied in state procedural default cases. M{ eskey v. Zant,

499 U.S. 467, 494-96, 111 S. C. 1454, 113 L. Ed. 2d 517 (1991);
Wods v. Witley, 933 F.2d 321, 323 (5th Cr. 1991). A dism ssa

under Rule 9(b) will be reversed only for an abuse of discretion.

Hudson v. Witley, 979 F.2d 1058, 1062 (5th Gr. 1992).

Wth respect to the clains that counsel was ineffective,
Singl eton either knew or should have known of the facts form ng
the basis of these clains at the tine of his first petition. See

Saahir v. Collins, 956 F.2d 115, 119 (5th Gr. 1992). Singleton

rai sed the speedy trial issue in his first federal petition and
this Court found that the delay was not presunptively
prejudicial. He also raised, in his first petition, the issue
that his counsel was ineffective for not objecting to testinony
given by the victim

To the extent that these clains present any new i ssues,
Si ngl eton has not shown any cause for not raising themin his

first petition. Singleton argues that he was unable to present
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his clainms properly in his first petition because he did not have
a trial transcript, but he has not stated what infornmation was
contained in the transcript that he did not have at the tine of
the first petition. Also, Singleton has not shown that a failure
to consider these clains wll result in a mscarriage of justice.
Sawyer, 112 S. . at 2518-19. The dism ssal under Rule 9(b) was
not an abuse of discretion.

AFFI RVED.



