IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60147
(Summary Cal endar)

GERARD J.W BOS & CO and
TRUSTMARK NATI ONAL BANK

Pl ai ntiffs-Appellants,
HARKI NS & COWPANY, ET AL.,
Def endant s,
HARKI NS & COWVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(No. J90-0263(W)

(January 25, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

In this appeal, Plaintiffs-Appellants Gerard J.W Bos & Co.
("Bos") and Trustmark National Bank ("Trustmark") appeal the
district court's order granting summary judgnent in favor of
Def endant - Appel | ee Harkins & Conpany ("Harkins"), based on that

court's alternative hol dings that Harkins owed no duties to Bos or

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Trustmark and that the clains were tine barred. Agreeing that the
clains are barred by the statute of limtations, we affirm
I
FACTS AND PROCEEDI NGS

In 1978, Harkins petitioned the Mssissippi State Q1 and Gas
Board ("Board") to force-integrate intoasingledrillingunit all
mneral interests in an 640-acre tract in Jefferson Davis County,
M ssissippi (the "Unit"). The Board granted Harkins' petition,
desi gnated that conpany as the "unit operator,"” and vested it with
the exclusive right to drill for and produce oil and gas fromthe
Unit.! Bos is entitled to receive royalty paynents for mnerals
extracted fromsone of the acreage located inthe Unit.2 Trustmark
is an assignee of Bos' right to receive those royalties.

Located at various depths beneath the surface of the Unit are
several geol ogical strata containing natural gas. Pertinent to the
i nstant appeal are the gas zones referred to as the First Hosston
("First Hosston") and the Harker ("Harker").

In May 1979, Harkins drilled the "17-8 Wl Il" to extract
various mnerals in which Bos owms a royalty interest. This well
was conpleted in the Harker zone, fromwhich over 9.8 billion cubic
feet of gas was ultimately recovered and for which gas Bos was paid

its proportionate share as royalties.?

!For additional background on this order, see Gerald J.W
Bos & Co. v. Harkins & Co., 883 F.2d 379 (5th GCr. 1989).

2See Mss. CooE ANN. 8§ 53-3-7 (1972).
Production fromthe 17-8 Wel|l ceased in 1987.
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The 17-8 Well drilled through the First Hosston on its way to
the Harker and total depth. Harkins initially tried to conplete
the well in the First Hosston, but gave up after several
unsuccessful attenpts and concentrated solely on conpleting in and
produci ng gas from the Harker. Har kins recovered gas from the
First Hosston through other wells in the vicinity in which it owned
a mneral interest, but in which Bos apparently owned no interest.

One nonth after drilling the 17-8 Well, Harkins filed with the
Board a well conpletion report which stated that the 17-8 Wl | had
been conpleted in the Harker. In that docunent Harkins did not
report that it had attenpted unsuccessfully to conplete in the
Fi rst Hosston.

Har kins al so conpiled nunerous logs for the 17-8 Well that
recorded certain characteristics of the geological conditions
encountered at various depths. Information contained in these | ogs
is often used by petrol eumengi neers to predict whether a well can
and shoul d produce gas at a particular depth froma specific zone.
Many of the logs for the 17-8 Wll were made available to the
public in md-1979 by the Geological Data Center's Electric Log
Library ("Log Library"), and by Ridgway, Inc. ("Ridgway"), a
private conpany that maintains a library of well logs.* Harkins
coul d have requested that this informati on remain confidential for
a year and thirty days, but instead nmade it publicly available | ess

than three nonths after conpleting the 17-8 Wl .

‘Ri dgway charges a nominal fee of $10 per copy of well I ogs.
The Board al so provides |ogs on an "established and publi shed
cost basis."



According to Board rules, Harkins also was required to file
the logs for the 17-8 Wll with the Board within 30 days after well
conpletion,® but it failed to do so. It ultimately filed the |ogs
with the Board in Novenmber 1982.

In md-1988, Bos and Trustmark hired a petrol eum engi neer
Kent Ford, to make various calculations pertinent to another
lawsuit that they were then prosecuting against Harkins. To
performthose cal cul ati ons, Ford obtai ned copies of the | ogs of the
17-8 Well from the Board and R dgway. Ford stated that in My
1988, while he was review ng those |l ogs, "it just junped out at ne
that here's a zone [the First Hosston] that | ooks |ike a trenendous
producer," and he was surprised that Harkins had not attenpted to
tap into that pool fromthe 17-8 Well. Ford noted that other wells
in the area had been "dual conpleted,” i.e., conpleted to produce
simul taneously from two separate gas zones, and expressed his
professional opinion that Harkins should have attenpted to
perforate both the First Hosston and the Harker fromthe 17-8 Wl |.
Soon thereafter Ford reported these findings and opinions in a
witten report to Bos and Trustmark.

In the spring of 1989, Bos and Trustmark obtai ned copies of
Harkins' daily drilling reports (known as "norning reports") for
the 17-8 Wll. Fromthese reports, Ford |earned that Harkins had
indeed tried to conplete the 17-8 Well in the First Hosston, but

that the conpany had encountered difficulties and abandoned these

°See Board R 21(a), Well Logs ("Copies of electrical
surveys or |ogs or radioactive surveys or logs . . . shall be
filed with the Board within thirty (30) days . . . .").
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efforts. Based on the information contained in those reports, Ford
| ater stated that he maintained "basically the sanme opinion. It
was just slightly changed in that before | felt |ike [Harkins]

shoul d have attenpted a conpletion in the First Hosston. After

found out . . . they did attenpt a conpletion . . . then ny opinion
was that they didn't go far enough. . . . They did not use all the
avai |l abl e procedures that a prudent operator, in ny mnd, would

have used to make the First Hosston commercial in that well."

Bos and Trustmark filed the instant suit in M ssissippi state
court in April 1990 from which court the case was subsequently
renmoved to federal court. In their conplaint, Bos and Trustmark
rai se various clains sounding in tort, including, inter alia, that
Harkins violated various duties it owed to Bos by "fail[ing] to
conplete the [17-8 Well] in the First Hosston." In response,
Har ki ns noved for summary judgnent, arguing, inter alia, that the
clains were tine barred. Bos and Trustmark responded that (1) it
was not until May 1988 that they | earned of Harkins' decision not
to attenpt to produce gas fromthe First Hosston even though the
geol ogi cal and engineering information then available to Harkins
indicated that doing so mght be comercially practicable, and
(2) the limtations period was tolled because (a) Harkins
fraudul ently concealed the cause of action by failing to "fully
disclose . . . the presence of a producible strata in the First
Hosston" and (b) Bos and Trustmark could not by reasonable
diligence have earlier discovered Harkins' conceal nent.

The district court disagreed, concluding, inter alia, that the



clains were tinme barred, and granted Harkins' notion for summary
judgnent. This appeal foll owed.
I
ANALYSI S

A STANDARD OF REVI EW

On appeal froma summary judgnent, we apply the sane standard
as the district court did below.® Summary judgnent will be granted
if the evidence shows that there is no genuine issue of materi al
fact and that the noving party is entitled to judgnent as a matter
of law ’
B. STATUTE OF LI M TATI ONS

The M ssissippi statute applicable to the instant clains
provides that an action claimng a breach of a fiduciary duty (or
negligence for failure to act as a prudent operator) "shall be
commenced within six years next after the cause of such action
accrued."® Under Mssissippi law, clains generally accrue upon
breach of a duty arising in tort.®

Bos and Trustmark assert that Harkins breached a duty
allegedly owed to themby failing to conplete or test sufficiently

the 17-8 Well in the First Hosston. It is undisputed, however

Ruiz v. Wiirlpool, Inc., 12 F.3d 510, 513 (5th Cir. 1994).

'FED. R Qv. P. 56(c).

8M'ss. CobeE ANN. 8§ 15-1-49 (1972) (anmended 1989). For causes
of action accruing on or after July 1, 1989, § 15-1-49, as
anended, applies.

M T. Reed Constr. Co. v. Jackson Plating Co., 222 So. 2d
838, 840 (M ss. 1969).




that by May 1979 the 17-8 Well was conpleted in the Harper and was
not conpleted in any ot her zone, including the First Hosston. Even
assum ng arguendo that Harkins did injure Bos and Trustmark by
breaching a duty owed them (an issue that is far fromcl ear based
on the present record), such a clai mwould be barred by the statute
of limtations because the instant action was not comrenced until
April 1990))al nost eleven years after the date of the alleged
breach))unless the [imtations period had been earlier tolled.
C. FRAUDULENT CONCEALMENT

Bos and Trustmark insist that thelimtation period was tolled
because the information upon which the clains are based was
fraudul ently conceal ed by Harkins. Under M ssissippi |aw,

If a person liable to any personal action shal

fraudulently conceal the cause of action from the

know edge of the person entitled thereto, the cause of

action shall be deened to have first accrued at, and not

before, the tinme at which such fraud shall be, or with

reasonable diligence m ght have been, first known or

di scovered. 1°
The district court concluded that Bos and Trustmark failed to
establish that (1) Harkins conceal ed Bos and Trustmark's cause of
action, and (2) Bos and Trustmark through reasonable diligence
coul d not have discovered the cause of action.

At the outset we nmust identify precisely what it is that Bos
and Trustmark conplain of in this suit. In their conplaint, they

allege, inter alia, that "Harkins did not fully disclose to [Bos

and Trustmark] the presence of producible strata in the First

M ss. CooeE ANN. 8§ 15-1-67 (1972); see Stevens v. lLake, 615
So. 2d 1177, 1181 (M ss. 1993).




Hosston Pool." The failure to conplete in and produce fromthat
zone, continue Bos and Trustmark, deprived them of the royalties
fromtheir share of the comercially produci ble gas fromthe First
Hosst on.

This claimis tinely, contend Bos and Trustmark, because they
were totally unaware that Harkins had acted in a manner that
adversely affected their interests in the First Hosston until My
1988, when they retained Ford to study the logs of the 17-8 Well in
relation to another natter. But the district court disagreed,
finding that by no later than July 1979, Harki ns had nade avail abl e
publicly the i nformati on upon which the instant clainms are founded.
We in turn agree with the district court.

It is undisputed that as of July 1979, well logs readily
avai l abl e to Bos and Trustmark (and to the general public) fromthe
Log Library and R dgway revealed that the 17-8 Wl mght be
capabl e of producing fromthe First Hosston stratum but the well
conpletion report showed that Harkins had not caused that to be
done. |In fact, Bos and Trustmarks' own expert testified that based
on these sane well logs it "junped out" at himthat Harkins should
have attenpted to perforate the First Hosston fromthe 17-8 Wl .
And even if filing wwth the Log Library and R dgway were not
sufficient, these | ogs becane a matter of public record when they
were filed wwth the Board i n Novenber 1982))over seven years before

this suit was filed. Under M ssissippi |law, "the rule of conceal ed



fraud can not apply to those things that are of public record. "
As the evidence is uncontroverted that the i nformati on essential to
the current clains was avail able to the general public in 1979))and
becane a matter of public record in 1982 when it was filed with the
Boar d))Bos and Trustmark have failed to raise a genuine issue that
Harkins in any manner what soever concealed or failed to disclose
the instant cause of action.

On appeal, Bos and Trustmark point out that it was not until
they obtained and reviewed the norning reports that they |earned
t hat Harkins had attenpted but failed to recover First Hosston gas
from the 17-8 Well. Bos and Trustmark contend that Harkins'
failure to report this information was tantanount to fraudul ent
conceal ment as Harkins all egedly owed t hemfiduciary duties.! This
argunent fails for at |east two reasons.

First, Bos and Trustmark did not raise this particular theory
of fraudul ent conceal nent below, they argued consistently that
Har ki ns actively hid the cause of action by concealing the | ogs for

the 17-8 Well))not by concealing the norning reports.® It is well

IMeMBhon v. MceMahon, 157 So. 2d 494, 500 (Mss. 1963); see
Howard v. Sun Ol Co., 404 F.2d 596, 600 (5th GCr. 1968).

12Bos and Trustmark do not argue that Harkins was required
to provide the norning reports to them they argue only that
Har ki ns conceal ed the potential to extract gas fromthe First
Hosston through the 17-8 Well.

Bln their conplaint and in briefs, Bos and Trustnark
repeatedly maintained that they first becane aware of their
clains in May 1988, when Ford was review ng the logs for the 17-8
Vll inrelation to another matter. As the norning reports were
not produced until the spring of 1989, they clearly were not the
key to the cause of action.



established that parties to an appeal from a summary judgnent
cannot advance new theories to secure reversal of that judgnment.?

Second, Bos and Trustmark's position is not supported by the
record. The record nmakes clear that, as early as July 1979 and no
| ater than 1982, the information essential to recognition of the
existence of the cause of action alleged here was publicly
avai |l abl e: (1) logs readily available to Bos and Trustmark
reflected that the 17-8 Well m ght be capabl e of producing gas from
the First Hosston, and (2) the conpletion report for the 17-8 Wl |
stated that Harkins conpleted the well in the Harker only))and not
in the First Hosston or any other zone. The subsequent discovery
of the information contained in the norning reports may have hel ped
to expl ain why Harkins never dually conpleted the 17-8 Well in the
Har ker and the First Hosston, but the data available prior to 1983
were sufficient to alert Bos and Trustmark to the clainms that they
eventually advanced in this suit))that the 17-8 WlIIl had
encountered a potentially producible stratumin the First Hosston,
but that Harkins had chosen not use the 17-8 Well to extract gas
fromthat pool.?*

It is equally clear that the district court correctly

concluded that Bos and Trustmark failed to introduce sufficient

1“GSee Little v. Liquid Air Corp., 37 F.3d 1069, 1071 n.1
(5th Gr. 1994) (en banc).

The information contained in the norning reports describes
Har ki ns' operation of the 17-8 Well, but it does not reveal the
exi stence of facts creating a new cause of action. But even if
it did, Bos and Trustmark failed to plead (or anmend their
conplaint to include) any new or different cause of action based
t hose operations.
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evidence to raise a jury issue regarding their diligent pursuit of
their clains. As discussed above, they could have obtained from
publicly accessible sources all of the information necessary to
reveal and pursue their current clains as early as July 1979. It
was not until alnbst nine years later))in April 1988))that they
finally retained a petroleum engineer to analyze the publicly
avail able information regarding the 17-8 Well. And even then it
took two nore years for Bos and Trustmark to bring their clains to
court! Such torpid factfinding and pursuit of clains falls well
short of the reasonable diligence that is required of a plaintiff
seeking to invoke the fraudul ent concealnent tolling provision
avai | abl e under M ssissippi | aw.

As we conclude that the district court correctly ruled that
the clains of Bos and Trustmark are barred by the statute of
limtations, we need not))and therefore do not))reach the i ssues of
the nature and exi stence of Harkins' duty to Bos and Trustmark or
of its alleged breach thereof. The district court's sumary
judgnment dismssing wwth prejudice all clains of Bos and Trust mark
IS

AFFI RVED.
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