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PER CURI AM *
BACKGROUND

A grand jury returned a one-count indictnent against
Vi ctori ano Vasquez, Jr., charging hi mwi th possessi ng 567 kil ograns
of marijuana with the intent to distribute. A jury convicted

Vasquez of the charge. The presentence report (PSR) conputed

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Vasquez's sentencing range as 78 to 97 nonths based on a crim nal
hi story category of | and an offense |evel of 28. Foll owi ng a
sentencing hearing, the district court sentenced Vasquez to 97
nmont hs in prison.

Vasquez did not file a notice of appeal within ten days of the
sentence, but he later filed a 28 U S.C. § 2255 notion. Uni t ed
States v. Vasquez, 7 F.3d 81, 83 (5th Gr. 1993). As a result of

that notion, the district court ultimately i ssued an order granting
Vasquez the right to file an out-of-tinme appeal. Pursuant to that
order, Vasquez has filed this appeal challenging the 97-nonth
sentence inposed by the district court. Hi s sole contention on
appeal is that the district court sentenced him to the naximm
sentence within the guideline range for inproper reasons.
OPI NI ON

The Governnment correctly points out that Vasquez did not
obj ect at sentencing to either the offense | evel cal culation or the
sentence i nposed by the court. Accordingly, this Court's reviewis

limted to a search for plain error. See United States V.

Guerrero, 5 F. 3d 868, 869-70 (5th Gr. 1993), cert. denied, 114 S.

Ct. 1111 (1994).

Parties are required to challenge errors in the district
court. Fed. R Evid. 103. Wen a defendant in a crimnal case has
forfeited an error by failing to object, this Court nmay renedy the

error only in the npbst exceptional case. United States v.

Rodri guez, 15 F. 3d 408, 414 (5th G r. 1994). The Suprene Court has

directed the courts of appeals to determne whether a case is



exceptional by using a two-part analysis. United States v. 4 ano,

_uU'S. __, 113 S. O. 1770, 1777-79, 123 L. Ed. 2d 508 (1993)
(interpreting "plain error” of Fed. R Cim P. 52(b)).

First, an appellant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it isplain ("clear"” or "obvious"), and that it affects substanti al
rights. dano, 113 S. . at 1777-78; Rodriquez, 15 F. 3d at 414-
15; Fed. R Cim P. 52(b). Plain errors are "readily apparent”
errors with "clear answers under the current law' in effect at the

time of the decision. United States v. Calverley, 37 F.3d 160, 163

(5th Gr. 1994) (en banc). This Court |acks the authority to
relieve an appellant of this burden. dano, 113 S. C. at 1781.
Second, the Suprene Court has directed that, even when the

appellant carries his burden, "Rule 52(b) is permssive, not
mandatory. |If the forfeited error is “plain' and affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." dano, 113 S. C. at
1778 (alterationinoriginal) (quoting Fed. R Crim P. 52(b)). As
the Court stated in Qd ano:

the standard that shoul d gui de the exercise of

[this] renedial discretion under Rule 52(b)

was articulated in United States v. Atkinson,

297 U S 157, 56 S. C. 391, 80 L. Ed. 555

(1936). The Court of Appeals should correct a

plain forfeited error affecting substantial

rights if the error "seriously affect[s] the

fairness, integrity or public reputation of
judi ci al proceedings."

ld. at 1779 (citations omtted).



Appel | ate revi ew of sentences i nposed under the Quidelines is
limted to a determ nation whether the sentence was inposed in
violation of law, as a result of an incorrect application of the
sentenci ng gui delines, or was outside of the applicable guideline

range and was unreasonable. United States v. Howard, 991 F. 2d 195,

199 (5th Gr.), cert. denied, 114 S. C. 395 (1993). As a

practical matter, therefore, sentences that fall within or bel ow
the applicable guideline range are insulated fromreview, unless

the sentence was inposed in violation of |aw United States v.

Lara- Vel asquez, 919 F.2d 946, 954 n.1 (5th Gr. 1990).

"Wthin a particular range of punishnment, . . . the district
court has wide discretion in assessing a crimnal sentence. This
discretion allows the court to consider any circunstances of the
of fense and the offender that mght justify a |longer or shorter
sentence within the applicable range of punishnent.” 1d. at 956.
Accordingly, "the court may consi der any rel evant information that
the Sentencing Quidelines do not expressly exclude from
consideration.” 1d. at 955.

The district court gave the foll ow ng reasons for inposingthe
97-nont h sent ence:

The Court finds that this particular
point in the guidelines should be assessed
because the Defendant's prior conviction is
narcotics, because the prior conviction of
seventeen pounds was also this very sane
of fense, possession with intent to distribute
marijuana, and nore i nportant, the Court finds
that the guidelines are not sufficiently
strict on anobunts of marijuana and narcotics
at the high end of the range, that there is a
grouping by the United States Sentencing
Comm ssion that in an offense level s
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i nappropriate, too many and too nuch weight is
w thin one |evel.

The governnent at one tine furnished an
information of prior conviction, but never
furnished to the Court a copy of the certified
copy of the final judgnent that would
essentially prove up its enhancenent, and the
governnment has announced it is not seeking

enhancenent .

The Court, nonet hel ess, takes into
account that the intent of Congress is to stop
second drug offenses. The crimnal history

category of one does not reflect that the

previous conviction was for narcotics, just

that 1t was a previous conviction, and

therefore, the Court believes that the high

end of the guidelines range is appropriate.

And frankly, the Court finds that nore would

be appropriate in the absence of the

gui del i nes. :

Vasquez first argues that the district court erred by inposing
a sentence at the top of the range based, in part, on his prior
drug conviction because the information the court had concerning
the underlying facts of that of fense was not sufficiently reliable.
The PSR descri bed the prior felony drug conviction as a conviction
for possession of nore than four ounces of nmarijuana. At the
sent enci ng hearing, counsel for Vasquez, in response to a question
from the court, stated that the offense involved 17 pounds of
marijuana. Apparently, based on counsel's statenent, the district
court concluded that the prior conviction was for possession with
the intent to distribute because of the quantity invol ved.
At sentencing, a district court may consider any information

provided the informati on has "sufficient indicia of reliability to
support its probable accuracy." US S.G § 6Al 3. Ceneral ly,

unsworn assertions do not bear sufficient indiciaof reliability to
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be considered at sentencing. United States v. Alfaro, 919 F. 2d

962, 966 (5th Cr. 1990). "I'f information is presented to the
sentencing judge with which the defendant would take issue, the
def endant bears the burden of denonstrating that the information
cannot be relied upon because it is materially untrue, inaccurate

or unreliable.” United States v. Angulo, 927 F.2d 202, 205 (5th

Cr. 1991). Vasquez did not contest his attorney's statenent
regardi ng the anmount of marijuana involved in the prior conviction
or indicate that it was inaccurate. Thus, the district court did
not err inrelying onthis statenent as a basis for its decisionto
sentence Vasquez at the top of the range. Even assumi ng the
district court plainly erredinrelying onthis statenent, however,
the error did not affect Vasquez's substantial rights as he was
sentenced within the range provided for by the guidelines.

Next, Vasquez contends that the district court erred by taking
into account two unadjudi cated state offenses in sentencing himat
the top of the range. The record refutes Vasquez's contention that
the court relied on these arrests.

The PSR indicates that state charges against Vasquez were
pending for (1) driving while intoxicated and causing serious
bodily injury in 1987, and (2) unlawful possession of a weapon
possession of stolen itens, and possession of marijuana in 1978.
At sentencing, the prosecutor argued that the court shoul d consi der
these unadjudicated offenses in determ ning Vasquez's sentence.
The prosecut or suggested that the court consider a departure based

on these charges. |In response, the court observed that it did not



have any proof that the offenses occurred. The court also noted
that the 1978 arrest was "a little bit stale.” The court,
therefore, declined to depart from the guidelines based on these
charges. Moreover, the court nmade no reference to the charges when
explaining why it sentenced Vasquez at the top of the sentencing
range. In any event, "when considering the appropriate sentence
under the guidelines, [a court] can consider not only crines that
have not been proven beyond a reasonable doubt, but crines that

have not even been charged." United States v. Singleton, 946 F. 2d

23, 26 (5th Gir. 1991), cert. denied, 112 S. C. 1231 (1992).

Thus, even if the court had considered these prior arrests in
setting Vasquez's sentence, the court would not have commtted
plain error.

Finally, Vasquez argues that the district court erred by
sentencing himto the top of the sentencing range based on the
court's opinion that the puni shnent provided for in the guidelines
was i nadequate. Although the record supports the factual basis for
Vasquez's argunent, the court's statenents do not rise to the | evel
of plain error.

In United States v. Lopez, 875 F.2d 1124, 1126-27 (5th Cr.

1989), this Court held that a sentencing court's personal
di sagreenent with the l|evel of punishnment provided by the
gui delines could not justify a departure fromthe sentencing range.
The Court reasoned that the guidelines were enacted pursuant to a
constitutional delegation of power by Congress to the Sentencing

Comm ssion and that sentencing courts nust sentence within the



gui del i nes range, unless there exists a valid reason for departure.
Id. at 1126.

Here, the court conplied with Lopez by sentencing Vasquez
within the properly calculated guidelines range. The court's
statenents revealed the court's belief that the punishnment range
provided by the guidelines for large quantities of marijuana was
i nsufficient. Unlike the district court in Lopez, however, the
district court here did not ignore the |aw based on its personal
opi nion. Accordingly, Vasquez has failed to establish plain error
in connection with this argunent.

AFFI RVED.
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