UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60140
Summary Cal endar

MARIA M GONZALEZ,
Pl ai ntiff-Appellant,

VERSUS

KOCH REFI NI NG COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(92- C\- 340)

(Decenber 21, 1994)
Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.

THORNBERRY, Circuit Judge:”
Facts and Prior Proceedi ngs
Maria M Gonzalez filed a civil action in state court under

the Age Discrimnation in Enploynent Act (ADEA)! and Title VI of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.
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the Cvil R ghts Act of 19642, alleging age, sex and national
origin discrimnation based upon Koch Refining Conpany's (Koch)
refusal to hire her. Koch renoved the suit to federal district
court. Followng a bench trial by consent before a magistrate
judge, the magistrate judge found no discrimnation by Koch and
i ssued a take-nothing judgnent agai nst Gonzalez. Gonzalez tinely
appeals to this Court. W affirm
Di scussi on

Gonzal ez nmakes two argunents on appeal. First, she contends
that the nagi strate judge i nproperly shifted the burden of proof to
her after she made a prinma facie case of discrimnation. Second,
Gonzal ez argues that the evidence is insufficient to support a
verdict in favor of the defendant. On appeal froma bench trial,
this Court reviews the magistrate judge's factual findings for
clear error and the issues of |aw de novo. Odomv. Frank, 3 F.3d
839, 843 (5th Cr. 1993). However, "where there are two
perm ssi bl e views of the evidence, the factfinder's choi ce between
t hem cannot be clearly erroneous.” Anderson v. Bessener Cty, 470
U S 564, 573-76 (1985). Thus, this Court's review of the factual
fi ndi ngs underpi nning the magi strate judge's decisionislimtedin
scope. |d.

In order to establish enploynent discrimnation based on her

al l egations, Gonzal ez had to establish a prima facie case of either

242 U.S.C. § 2000(e) et seq.
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age discrimnation or Title VIl discrimnation®  Thornbrough v.
Col unbus & Geenville R Co., 760 F.2d 633, 638-39 n.4 (5th Gr.
1985). Once CGonzal es established a prina facie case of enpl oynent
di scrimnation, the burden shifted to Koch to proffer alegitimte,
nondi scrimnatory reason for its enploynent decision. Id. If Koch
successful ly tendered a nondi scri m natory reason, then Gonzal ez had
the burden of denonstrating that the alleged nondiscrimnatory
reason for not hiring her was nerely a pretext for unlawful
discrimnation. |d. The ultimte burden of persuasion, however,
remai ned wi th Gonzal ez. Bi enkowski v. Anerican Airlines, Inc., 851
F.2d 1503 (5th Cir. 1988).

The magistrate judge determ ned, based on the evidence at
trial, that Gonzal ez had made a prinma facie case of discrimnation
under the ADEA and Title VII. However, the magi strate judge al so
determ ned that Koch had proffered a |l egitimte, nondi scrimnatory
reason for not hiring Gonzalez. Specifically, Koch proffered
testinony fromGonzal ez's interview during which she said that she
liked to work in the tower so that she could hide fromthe bosses.

Gonzal ez al so stated during the interviewthat if she were hired by

3 To establish a prima facie case of age discrimnation
Gonzal ez nust have shown that she (1) was within the protected
class and was adversely affected; (2) was qualified for the
position; and (3) the job remai ned open or was filled by soneone
younger. Lindsey v. Prive Corp., 987 F.2d 324, 326-27 (5th Gr.
1993). Simlarly, to make a prima facie case of discrimnation
under Title VIlI, Gonzalez nust have shown that: (1) she was a
menber of a protected group; (2) she was qualified for the position
for which she applied; (3) she was not selected for the position;
and (4) after Koch declined to hire her, the position remi ned open
or was filled by soneone outside of Gonzalez's protected group
Davis v. Chevron U S. A, Inc., 14 F. 3d 1082, 1087 (5th Cr. 1994).
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Koch, her desire would be to be transferred out of the mai ntenance
departnent and into a warehouse job. Gonzal ez, however, was not
interview ng for a warehouse job at the tinme. She was interview ng
for a job in the general maintenance division.

Manuel Villa, general mai ntenance foreman at the ti me Gonzal ez
applied for the position, testified about Gonzal ez's comments and
said that he found them troubl esone because the coments brought
her work ethics into question. Villa also testified that after the
interview, he was convinced that she would not be a good addition
to his general maintenance team and that neither Gonzal ez's age,
sex or national origin had anything to do with his decision not to
hire her.

Gonzal ez testified on her own behalf and never deni ed nmaking
the proffered cooments to the hiring commttee. In fact, Gonzal ez
admtted that she told the hiring commttee that she |liked to work
in the towers because "she liked to get away from bosses".
However, she also testified that she worked well in the towers.

The only other relevant testinony proffered by Gonzal ez was
that of R cardo Salazar. Sal azar testified that Koch had
discrimnated against him in the past. Specifically, Salazar
clainmed that he was unjustly fired after stabbing an Angl o enpl oyee
with an ice pick. The other enployee all egedly nade et hnic renmarks
to Sal azar which angered him Sal azar contended that the fact that
he was fired and the Anglo enployee was not fired, denonstrated

Koch' s di scrimnation agai nst him Sal azar adm tted, however, that



t he supervisors at Koch were not aware of his difficulties with the
Angl o enpl oyee because neither he nor anyone el se reported it.

The magi strate judge determ ned that Gonzalez had failed to
show by any conpetent, rel evant evi dence that Koch's stated reason
for rejection was a cover-up for an age, sex, or race-related
di scrim natory deci sion. The magistrate judge also found that
Koch's concern about Gonzalez' work ethics was a valid,
nondi scrimnatory reason not to hire Gonzal ez.

The magi strate judge set out the correct | egal burdens in his
opi nion, therefore Gonzalez is sinply incorrect in her contention
that the magistrate judge inproperly shifted the burdens of proof
and persuasion to her. Gonzalez is also incorrect in her assertion
that the nmagistrate judge erred in nmaking his findings and in
rendering a take-nothing judgnent against her. The magistrate
judge did not clearly err in finding no evidence of discrimnation
as alleged by Gonzalez and in entering a take-nothing judgnent
agai nst her.

Concl usi on

Based on the foregoing, we affirmthe judgnment of the district

court.

AFFI RVED.



