IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60135

Summary Cal endar

KELLEY A. McFARLAND,
Pl ai ntiff-Appellant,

ver sus
JAMES A. LYNAUGH, ET AL.,
Def endant ,
D. G LMORE AND L. FORD

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(89-CVv-142)

(January 9, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Kelley MFarland, a Texas Departnment of Crimnal Justice
i nmat e, was stabbed by Adrian Mles, a fellow inmate who had been
hiding in his cell. McFarland filed a 42 U S. C 8§ 1983 suit
agai nst the two correctional officers who | ocked himinto his cel

that day, the TDCJ director, and other TDCJ enployees. The two

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



correctional officers, he alleged, planned the attack with Ml es,
and the other defendants failed to prevent the attack.

After a Spears hearing,! the district court dism ssed many of
his clains as frivolous, but appointed him counsel to argue his
clains that arose out of the stabbing. A ded by counsel, MFarl and
anended his conplaint to allege that defendants were deliberately
indifferent to his plight. A jury rejected this claim the court
entered judgnent for defendants, and McFarl and' s counsel w t hdrew.
McFar |l and now appeal s pro se.

1.

On appeal, McFarl and chal | enges seven jurors' fitness to judge
hi s case. However, because he only objected to three of these
jurors at trial (4 R 122-33), we will only review those three

cl ai n8 here. See Dawson v. WAl -Mart Stores, Inc., 978 F.2d 205,

208-09 (5th Gir. 1992).

The first of those three venirepersons, KimMobley, was struck
by the defense (3 R 541) and did not serve on the jury. The
second juror, Elsie Easley, stated that she had been "raked .
over the coals pretty good" as a witness in an unrel ated case (4 R
110-11). The district court did not abuse its discretioninruling
that her experience as a wtness would not prejudice her views of
this case. McFarl and also challenges the fitness of the third
juror, @Qus Giffee, because he stated in voir dire that he was
hesitant to reward damages to a convicted crimnal and that he had

served on a jury that had bullied one juror into joining the

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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majority's view (4 R 40, 43, 84-85, 91-92). However, his prom se
to fairly consider an inmate's civil claim and to resist juror
bullying justify the district court's decision to seat him See

US v. Minoz, 15 F.3d 395, 397 (5th Cir.), cert. denied, 114 S

Ct. 2149 (1994).

In McFarland's final voir dire challenge, he argues that the
district court should have had each venireperson individually
answer the questions that his counsel asked themas a group. Yet
the Constitution does not require individual questioning. "The
test for determ ning whether a court has adequately questioned
prospective jurors regarding bias is whether the neans enployed to
test inpartiality have <created a reasonable assurance that

prej udi ce woul d be di scovered if present.” US. v. Geer, 968 F. 2d

433, 435 (5th Cir. 1992) (en banc) (affirmance by divided court)

(citations and internal quotation marks omtted), cert. denied, 113

S. C. 1390 (1993). Because MFarland is not entitled to

i ndi vi dual questioning and because he does not show that he was

deni ed a reasonabl e opposition to explore bias, we see no error.
2.

McFarl and next argues that his case was conprom sed because
during pretrial discovery, defendants w thhel d i npeachi ng evi dence
contained on the reverse of MFarland's segregation confinenent
record, called the "201 form"2 Defendants inplicitly concede that

t hey shoul d have provided plaintiff wth the reverse of that form

2McFarl and m sl abels this Brady material, m stakenly relying
on Brady v. Maryland, 373 U. S. 83 (1963), which inposes disclosure
duties only in crimnal cases.




but they explain that "[d]Jue to circunstances beyond their control,
the back page of one of hundreds of pages of docunents was not
copied. "

Nevert hel ess, there is no evidence that def endant s
del i berately suppressed the evidence, and its suppression did not
af fect the outcone of the case. Def endants admtted at trial that
they m stakenly put Mles, MFarland' s assailant, into McFarland's
cell based on nothing nore than Mles's word that that was his
cell. They admtted that if they had checked the back of the 201
form they would have di scovered that Ml es did not belong in that
cell (7 R 154-55; 8 R 15). The jury heard defendants admt that
they violated TDC rules and regulations by failing to check the
back of the form(7 R 151), but the jury nust have concl uded t hat
t hat was an acci dent, not an act of deliberate indifference. It is
hard to see how the introduction of the reverse of the 201 form
into evidence woul d have changed the jury's m nd.

3.

Third, McFarl and charges defense counsel with two i nstances of
m sconduct at trial. First, MFarland contends that defense
counsel intentionally conceal ed evi dence of del i berate
indifference. Because MFarland's only factual support for this
claimis an abbreviated recitation of the docket sheet, we reject
this claim

McFarl and's second contention is that defense counsel
i nproperly insinuated that MFarland was a nenber of a gang and

that he had had a sexual relationship wth his assailant.



Unfortunately, MFarland does not refer us to any rel evant portion
of the multivolune trial transcript. W have spotted a reference
by defense counsel to MFarland' s gang nenbership in defense's
closing argunent (17 R 52). Because MFarland did not object to
the reference at the time, that claimis waived. W dismss the
conpl ai nt about the sexual |iaison as inadequately briefed. See

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993) (requiring

even pro se litigants to nmake "citation to the authorities,

statutes and parts of the record relied on.") (enphasis added).
4.

Lastly, MFarl and appeal s the Spears court's dism ssal of his
conspiracy claim and of his clains against several prison
of ficials. The Spears court rightly dism ssed both. McFar | and
never articul ated specific facts supporting his conspiracy claim
either in his papers to the Spears court or in his testinony at the
Spears hearing. Conclusory allegations of conspiracy do not

support a 8 1983 claim See Babb v. Dorman, 33 F.3d 472, 476 (5th

Cir. 1994).

Nor did the district court err in dismssing MFarland' s
cl ai s agai nst the supervisory defendants. At the Spears hearing,
McFarl and conceded that he was suing the supervisory defendants
only because of their supervisory responsibilities. Oficials sued
in their personal capacity cannot be |iable under §8 1983 on the

theory of respondeat superior alone. See Wllians v. Luna, 909

F.2d 121, 123 (5th Cr. 1990).

Accordi ngly, we AFFIRMthe verdict bel ow






