UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60118
Summary Cal endar

ARLENE COLLI NS,
Pl ai ntiff-Appellant,

VERSUS
UNI TED STATES DEPARTMENT OF HEALTH AND HUMAN SERVI CES,

DONNA E. SHALALA, SECRETARY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(93-CVv-328)

(Decenper 8, 1994)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Arlene Collins (Collins) appeals from the decision of the
Secretary of the Departnent of Health and Human Services which
denied her <claim for supplenental security incone benefits.
Collins first sought review in the district court, which adopted

the nmagistrate judge's report and affirnmed the Secretary's

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deci sion, and, secondly, dism ssed Collins' action. W AFFIRMthe
decision of the district court.
DI SCUSSI ON

Collins argues, first, that substantial evidence does not
support the ALJ's decision; second, that the ALJ inproperly
di scount ed her subjective conplaints of pain; and, third, that the
ALJ's questions to the vocational expert (VE) were confusing and
omtted reference to Collins' restrictions. These issues are
interrel ated because Collins' success on either the second or the
third i ssue woul d cast doubt on the substantiality of the evidence
supporting the ALJ's decision. Accordingly, the second and third
i ssues are addressed first and the nore general first issue is
addressed | ast.

| ssue 1 - Subjective conplaints

Collins argues that the ALJ inproperly discounted her
subj ective conplaints of pain. On review, this Court determ nes
whet her substantial evidence in the record as a whol e supports the
Secretary's factual findings to which the proper |egal standards

were applied. Anthony v. Sullivan, 954 F.2d 289, 292 (5th Cr.

1992). To qualify as a disabling condition, pain nust be constant,
unremtting, and wholly unresponsive to therapeutic treatnent.

Falco v. Shalala, 27 F.3d 160, 163 (5th Gr. 1994) (quotation not

indicated). Additionally, "not all pain is disabling; noreover,
subj ective evidence need not be credited over conflicting nedical
evi dence. . . . At a mninmum objective nedical evidence nust

denonstrate the existence of a condition that could reasonably be



expected to produce the level of pain or other synptons alleged.™
Ant hony, 954 F.2d at 295-96.

Collins' testinony. Collins testified that she spends nost of

each day |ying down. She does not do housework because of pain in
her right knee. She does no yard work or grocery shoppi ng, and she
does not drive an autonobil e because of her right leg. She does go
to church twice a nonth. The | eg causes her problens dressing
hersel f, and bending increases the pain. The pain in her |leg
interferes with sl eep.

Collins also has problenms with her eyes and her right ear.
She was born with a weak pupil, but she has no difficulty seeing
wth the glasses that she wears.

She wore ear plugs in a forner job, but, because she had
problems with "stones,"” the doctor "said it was closing up" and
advi sed her not to wear ear plugs anynore. She still has probl ens
wth the right ear. It feels |like an "infection" or "knot." She
uses ear drops.

Returning to the subject of knee pain, Collins said that she
experiences it constantly as a sharp pain. On a scale of one to

ten, with one being the |lowest and ten being the highest, Collins

classified her sharp pain as a "one. She has worn a brace and
used a cane since surgery, which is discussed bel ow. She can wal k
the I ength of a block. According to Collins, the exercise that her
doctor recommended does not hel p.

Collins last worked in Septenber 1991. After surgery, her

doctor told her not to return to work and has not yet given his
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cl earance for her to do so. The work that she did was pulling guts
fromand hangi ng chi ckens. She did that for three years. The job
required no special training but did require eight hours of
standing on a concrete floor each day.

Before working at the poultry conpany, Collins worked at a
sewi ng factory for about a year, carrying 25-pound bundl es of bl ue
j eans. She worked at a | abeling nmachi ne at another factory and at
a restaurant hel ping to nmake donuts. Her leg prevents her from
doi ng any of her previous work.

Col I'i ns' nei ghbor who drives her to nedical appointnents al so
testified. She stated that Collins often appears to be in pain and
gets around very little. She corroborated Collins' testinony.

Medi cal evi dence. The nedi cal evidence in the record shows

that Collins had arthroscopic surgery of the right knee in QOctober
1991. She regai ned quad control and range of notion wth physical
t herapy, which was continuing as of October 1991. At that tine,
her surgeon thought that she could return to work in eight to 12
weeks. I n Decenber 1991, her surgeon estinmated that she woul d be
able toreturnto work in January 1992. The doctor wote "1-28-91"
as the estimated date of return to work but, as the note was dated
i n Decenber 1991, he nust have neant "1-28-92"). Another physician
found her doing well in February 1992.

I n January 1992, her surgeon stated that Collins woul d have to
get used to sone osteoarthritic pain. |In February 1992, he noted
that she was on a wal king program and doing well. He also noted

that, with her arthritis, she would never be normal, but an active
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wal ki ng program should help. In April 1992, he noted that she was
continuing to inprove, gaining strength. An injury to her knee
that she had sustained as a child continued to cause linping. In
May 1992, the surgeon prescribed vocational rehabilitation for job
retraining. "l think she can do nore if she wanted to," noted the
surgeon in April 1992.

In July 1992, another physician perfornmed a consultative
exam nation and nmade a report detailing Collins' knee problens,
including her difficulty standing. He concl uded, "She woul d be
hard pressed to do any sort of neaningful work activity except
while sitting."

Anot her orthopedic surgeon evaluated Collins in Septenber
1992. He found, "Degenerative arthritis, right knee, noderately
severe with patello-fenoral changes.” He also found weakness in
Collins' quadriceps, which needed work in physical therapy.
Addi tionally, he recomended a hone exercise program

AL)'s determ nations. The ALJ determned that Collins'

subj ective conplaints and the nedi cal evidence were consistent to
the extent that Collins' inpairnment makes it difficult for her to
stand, wal k nore than one bl ock, clinb, stoop, kneel, crawl, push,
and pull. Beyond that, he found, "There is no evidence that the
claimant has problens with sitting or lifting at | east 10 pounds."
He further found that no nedical evidence supported the claimof a
di sabling ear or eye condition.

Anal ysi s. The nedical evidence is consistent with the

exi stence of pain and difficulty in doing nunmerous tasks, but no
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physician opined that Collins was unable to perform work while
sitting. The ALJ credited Collins' subjective conplaints to the
extent that they were supported by the nedical evidence. The ALJ
did not err in relying on the nedical evidence when it was
i nconsi stent with the subjective conpl ai nts.

| ssue 2 - Vocational expert

We next address Collins' argunent that the ALJ' s hypotheti cal
questions to the VE were confusing and omtted reference to
Collins' restrictions. This Court reviews an ALJ's hypothetica
questions to a VE to determne whether they incorporate the

disabilities that the ALJ recognizes. Mrris v. Bowen, 864 F.2d

333, 336 (5th Gir. 1988).

Questions and answers. The first extensive question that the

ALJ posed to the VE was not hypothetical. The ALJ recited
hi ghlights fromCollins' nedical reports, noting a change in the x-
rays of the right knee fromJuly 1992 to Septenber 1992, and asked
whet her such a change would make any difference in the VE s
opinion. The VE said that it would not.

The ALJ referred to a nedical report that had been rendered
the nonth before the hearing and asked if any i nformati on cont ai ned
therein woul d nake any difference in the VE' s opinion. The VE said
that it would not.

The ALJ asked the VEif Collins could return to her past work.
The VE said no. His opinion was based on the nedical assessnent

t hat she could not stand or wal k.



Then the ALJ asked whether, based on Collins' own testinony
and that of Collins' neighbor, there were any jobs in the national
econony that she could do. The VE said no. Follow ng that answer,
the ALJ asked whether, considering the vocational aspects of the
case that the VE had stated earlier in his ow testinony and the
medi cal evidence that the ALJ had just recited, Collins was able to
perform any jobs of a sedentary nature. The VE responded
affirmatively.

The ALJ enphasi zed what he was i nquiring about by asking, "You
will notice that the nedical assessnment of ability to do work
related activities would be physically |limted to eight hours
sitting and no wal ki ng or standi ng?" The VE said yes. The VE then
gave many exanpl es of sedentary jobs that exist in M ssissippi and
t he national econony for which Collins would be qualified.

After all of those exanples, the ALJ once agai n enphasi zed t he
nature of his inquiry by asking whether, considering Collins' own
testinony and that of the neighbor, Collins could perform any of
those jobs. The VE said no.

Anal ysi s. Collins' argunment that the questions did not
incorporate the limtations that she reported is groundl ess. The
ALJ asked about those limtations by asking the VE to specifically
consider Collins' testinony that the VE had just heard. Each tine
that the ALJ asked the VE to consider the limtations that Collins
reported, the VE said that she could performno jobs that exist in
t he econony. In light of the nedical reports, though, the VE

t hought that she could do sedentary work. Even though the ALJ
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ultimately chose not to credit Collins' subjective conplaints, he
did ask the VE about them

Collins al so chall enges the questions on the ground that they
were difficult to understand. One question does go on for nore
than two pages in the transcript. It is understandable, and the VE
gave no appearance of having trouble responding toit. There is no
i ndi cation that the VE m sunderstood any other question. Collins
has identified no reversible error in the questioning.

| ssue 3 - Substantial evidence

Finally, we address Collins' primary argunent, which is that
substanti al evidence does not support the ALJ's finding that she
can perform sedentary work. Such finding is conclusive if

substanti al evidence supports it. 42 U S.C. 8§ 405(g); Ri chardson

v. Perales, 402 U S. 389, 390, 91 S. C. 1420, 28 L. Ed. 2d 842

(1971). Substantial evidence is that which is relevant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion. It nmust be nore than a nere scintilla, but it need
not be a preponderance. Perales, 402 U. S. at 401. This Court does

not reweigh the evidence; conflicts are for the Secretary to

resolve. Selders v. Sullivan, 914 F.2d 614, 617 (5th Cr. 1990).

In evaluating a claimof disability, the Secretary conducts a
five-step sequential analysis by determning whether (1) the
claimant is not presently working, (2) the claimant's ability to
work is significantly limted by a severe physical or nental
i npai rment, (3) the inpairnent neets or equals an i npairnent |isted

inthe appendi x to the regul ations, (4) the inpairnent prevents the
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claimant from doing past relevant work, and (5) the inpairnent
prevents the claimant fromperform ng any ot her substanti al gai nful

activity. 20 CF.R §8 404.1520; Mise v. Sullivan, 925 F.2d 785,

789 (5th Cir. 1991).

In the instant case, no one contests the determ nations at the
first four steps of the analysis. Collins argues that the ALJ
erred at the fifth step by finding that she i s capabl e of sedentary
wor k. That finding, however, is consistent with all of the nedica
evi dence and the VE s testinony, as indicated under |ssue 1 above.
The finding is inconsistent only with Collins' subjective testinony
as corroborated by her nei ghbor.

The ALJ did not inproperly credit the nedical evidence over
Col l'ins' testinony. Gven that the evidence that the ALJ did
credit supports the finding, this Court's inquiry is at an end.
| rrespective of what we m ght have found in the first instance, the
Secretary's decision is conclusive because substantial evidence in
the record supports the decision.

For the foregoi ng reasons, the judgnent of the trial court is

AFF| RMED.



