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PER CURI AM *
BACKGROUND

Ronald Lee Lewis pleaded quilty to know ngly mnaking
counterfeit cashier's checks, a violation of 18 U S C § 513.
Lew s' schene resulted in the production of approximtely 1600

counterfeit cashier's checks, each payable in the sum of $250.

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Approxi mately 15 checks were redeened before the schene was
uncover ed.

The Presentence Report (PSR) detailed Lewis' prior crimnal
hi story, which included a substantial nunber of juvenile and adult
adj udi cati ons, several of which were for fraud-rel ated offenses.
The PSR cal cul ated Lewis' crimnal history points as 19, resulting
inacrimnal history category of VI. The PSR further noted that
two charges pending against Lews in state court and other
adj udi cati ons not considered in conputing Lewis' crimnal history
were grounds for departure. Lewis didnot file a witten objection
to the PSR s determnation that there were grounds for departure.

At the sentencing hearing, the district court advised Lew s
that it was aware of the grounds supporting a departure. After
determning that Lewis' guideline sentencing range was 24 to 30
nmont hs, the court stated

What's disconcerting to the Court here is, the
pattern of the sane type of activity com ng up over and

over again involving checks . . . . Plus, as |

indicated, I will have to take into account that there

are quite a few checks here that were not cashed because

the Court's finding would have to be that this was

st opped before those were cashed. So this artificial

amount of the $4,000 | os[s] could have really been a | ot

nore than that.

And as | indicated, | do feel that his prior history

here, one has to note that his total O fense Level is
really 19 counting all the prior record that can be

count ed. W're at 19; that does not include all the
prior record that cannot be counted. The highest that we
go here is 13 or nore. | really don't think that this

O fense Level and Crimnal Hi story adequately represent
his prior background and the severity of this offense.

And, therefore, |'ve | ooked at these cal cul ati ons
and |'ve decided that an increase . . . to Level 17,
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woul d be the appropriate place within which to put all
these factors in together. |[|'ve considered each |eve
and |'ve reached the conclusion that a sentence of five
years is the appropriate sentence in this case.
And the reasons for the departure are those that |
have stated. There is a pattern here that involves the
sane type of damage and behavior fromthe standpoi nt of
either stolen credit cards or forged checks or stolen
checks or fraudul ent checks. And it has been a pattern
that has <continued here during a long period of
M. Lewis' lifetine and | don't think that the guidelines
have adequately taken all this into account].]
Lews did not object to the district court's upward departure.
OPI NI ON
Lewi s argues that the district court's departure to a sentence
that was tw ce the nmaxi mum which could have been inposed under a
"strict application" of the sentencing table was unjustified and
unreasonabl e. He argues that his prior crimnal history was fully
accounted-for in the Guidelines. He also argues that the district
court's reference to the unused cashier's checks and t he anount of
potential |oss was an inappropriate reason for departure because
the court's speculation "of what m schief mght have occurred in
the future is not a proper basis to deviate fromthe guidelines."
Parties are required to challenge errors in the district
court. Because Lewis has forfeited any error relating to the
departure by failing to object, this Court may renedy the error

only in the nost exceptional case. See United States v. Rodriguez,

15 F. 3d 408, 414 (5th Gr. 1994). The Suprene Court has directed
the courts of appeals to determ ne whether a case i s exceptional by

using a two-part analysis. United States v. Q ano, u. S.

113 S. &. 1770, 1777-79, 123 L. Ed. 2d 508 (1993).



First, an appellant who raises an issue for the first tine on
appeal has the burden to showthat there is actually an error, that
it isplain ("clear" or "obvious"), and that it affects substanti al
rights. dano, 113 S. . at 1777-78; Rodriquez, 15 F. 3d at 414-
15; Fed. R Cim P. 52(b). This Court lacks the authority to
relieve an appellant of this burden. dano, 113 S. C. at 1781.

Second, the Suprene Court has directed that, even when the
appellant carries his burden, "[r]Jule 52(b) is permssive, not
mandat ory. If the forfeited error is “plain' and " affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." dano, 113 S. C. at
1778 (quoting Fed. R Crim P. 52(b)). As the Court stated in

A ano:

the standard that shoul d gui de the exercise of
[this] renedial discretion under Rule 52(b)
was articulated in United States v. Atkinson,
[297 U. S. 157] (1936). The Court of Appeals
should correct a plain forfeited error
affecting substantial rights if the error
"seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings."”

dano, 113 S. . at 1779 (quoting Atkinson, 297 U S at 160).
Thus, this Court's discretion to correct an error pursuant to Rule
52(b) is narrow. Rodriquez, 15 F.3d at 416-17.

A departure from the Guidelines will be affirnmed if the
district court offers acceptable reasons for the departure and the

departure is reasonable. United States v. Lanbert, 984 F.2d 658,

663 (5th Cr. 1993)(en banc). |In making a departure, a sentencing
court nmust find an aggravating circunstance not adequately taken
i nto consideration by the Conm ssion in fornulating the Guidelines.
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88 4A1.3 & 5K2.0; 18 U.S.C. 8§ 3553(b). The district court gave two
mai n reasons for its upward departure: (1) the potential |oss due
to Lewis' offense was greater than that reflected in the
Guidelines; and (2) Lewis' crimnal history.

The Governnent argues that under the Cuidelines, "the court
could have included a reasonable assessnment of the value of the
unused checks in its calculation of Lews' offense |evel."
Therefore, a departure based on the potential |oss due to Lew s
conduct was not unreasonable. A district court may depart upward
when t he anmount of actual | oss caused by a defendant substantially
exceeds t he maxi mum anount of | oss contenpl ated by the CGui deli nes.

See United States v. Bachynsky, 949 F.2d 722, 734 (5th Cr. 1991),

cert. denied, 113 S. C. 150 (1992). However, research reveals no

authority indicating that the court may depart upward based on a
potential | oss. Al t hough the lack of prior authority endorsing
such a departure does not preclude a finding that the district
court's basis for the departure was valid. See 8§ 5K2.0, p.s

("[c]ircunmstances that may warrant departure from the guidelines
pursuant to this provision cannot, by their very nature, be
conprehensively listed and anal yzed i n advance"), this Court need
not address the issue because, even assumng that the district
court relied on an invalid factor in support of the departure, the
district court also relied on valid factors relating to Lew s’

crimnal history. See United States v. Davidson, 984 F. 2d 651, 657

(5th Gr. 1993) (erroneously reasoned upward departure harm ess when

district court alsorelied on different, valid departure basis and



val i d departure basis was prinmary factor notivating the departure).
The sentencing record as a whole reveals that the district court
pl aced nore enphasis on Lewis' crimnal history than on the anount
of loss in determning that a departure was appropriate.
Therefore, a determ nation that the departure was valid because it
was supported by the alternative acceptabl e bases woul d not result
in a clear or obvious error affecting Lewis' substantial rights.

See Rodriquez, 15 F.3d at 414-15.

A departure under 8 4A1.3 is warranted when the crimna
hi story category significantly under-represents the seriousness of
the defendant's crimnal history or the likelihood that the
defendant will commt further crines. See 8 4A1.3, p.s. Repeated
acts of simlar crimnal activity are an acceptable basis for
departure because they may indicate the defendant's |ack of

recognition of the gravity of the original wong. See ULnited

States v. Schneltzer, 20 F.3d 610, 613 (5th Cr. 1994), petition

for cert. filed, (U S My 24, 1994)(No. 93-9244); United States v.

Medi na- Gutierrez, 980 F.2d 980, 984 (5th Gr. 1992). Simlarly,

the inadequacy of a defendant's crimnal history category is an

acceptabl e basis for departure. See United States v. Laury, 985
F.2d 1293, 1310 (5th G r. 1993)(defendant's 20 crimnal history
points well above the 13 required to place himin crimnal history
category ViI).

Lew s’ crimnal history revealed a pattern of crimnal activity
involving fraud-rel ated offenses that were simlar to the offense

conduct . Further, even w thout the nunerous juvenile and adult



adj udi cations that were not considered in calculating Lew s’
crimnal history points, Lewis' crimnal history score was 19, well
above the 13 required to place himin crimnal history category VI.
Thus, the district court's departure was based on acceptable

reasons. See Lanbert, 984 F.2d at 663.

Regardi ng the reasonabl eness of the court's departure, Lew s
argues that the district <court's nethod of departure was
i nappropriate because "rather than noving vertically down the
Sent enci ng Tabl e by increasing the offense |level, the court should
have extrapol ated the crimnal history category horizontally to an
equivalent crimnal history category of WMII[.]" He also
chal l enges the length of his sentence, arguing that it exceeded
that recommended for a "career offender"” under the guidelines.

The district court correctly departed above crimnal history
Category VI by staying within the GQuidelines and considering

sent enci ng ranges for hi gher base offense levels. United States v.

Penni ngton, 9 F.3d 1116, 1118 (5th Gr. 1993). Such is the
recommended approach to determning the extent of an upward

departure. |1d. Regarding the length of the sentence, the five-

year sentence was not unreasonable. See Lanbert, 984 F.2d at 663-
64 (100 percent increase held to be reasonable); PSR f 113 (nmaxi mum
termof inprisonment for violations of 8 513 is 10 years). Because
the district court's upward departure was supported by valid
reasons and because the departure was not wunreasonable, the
district court did not plainly err by departing upward.

AFFI RVED.
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