IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60096
Summary Cal endar

BETSY HAGEN
Pl ai ntiff-Appellant,

ver sus

JOHN HATCHER, DAVI D HATCHER
D/ B/ A HATCHER LOGAE NG and
MARK D. STEVENSON
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA-4:92-47(L) (N)

(Sept enber 2, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
Per curi ant:

Bet sy Hagen was awarded a $100, 000 judgnment based on a jury
verdict in her favor against defendants John Hatcher, David
Hat cher, d/b/a Hatcher Loggi ng and Mark D. Stevenson. She appeal s,
arguing that the jury's verdict was so i nadequate and agai nst the
great wei ght of the evidence presented at trial as to indicate bias

and prejudice on the jury's part. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



FACTS

On Novenber 26, 1991, Appel |l ant Betsy Hagen was injured when an
autonobile in which she was a passenger collided head-on with a
fully loaded logging truck on U S H ghway 45 south of Macon,
M ssi ssi ppi . She suffered a brain contusion (bruise), a severe
sprain of her right ankle, nmultiple conplex fractures to her pelvis
and sacrum and a fractured left arm She was confined to the
hospital for a nonth and a half, immobilized intraction, primrily
because of her pelvic injuries. Wen she was released fromthe
hospital she remained in traction at hone for thirty nore days.
During the tinme she was in traction, she was totally dependant on
medi cal personnel, famly and friends.

By February of 1992, Hagen had begun to wal k unassi sted and was
on her way to recovery. She was rel eased by her doctors in August
1992. At trial, she testified that she has sone residual problens
resulting from the injury, including headaches, short term
forgetful ness, fear of driving or riding in a car, disconfort
during sexual intercourse because of a bony encroachnent in her
birth canal, dysfunction of nerves causing decreased sensation in
the pelvic region, urinary tract infections, and tenderness in her
ankl e.

The testinony of her doctors called the seriousness and
causation of sone of these conplaints into question. The
ort hopedi c surgeon testified that her fractures had all heal ed, but
that her injuries placed her at greater than normal risk for

devel opi ng problens with back painin the future. The gynecol ogi st



who told Hagen about the bony encroachnment into the birth cana
testified that he could not say whether it would be a problemin
delivering a baby by natural childbirth, or give her disconfort
during intercourse. The doctor who treated her for a urinary tract
infection was not able to say that it was related to the pelvic
injury.

At the tine of the accident, Hagen was attendi ng col |l ege on an
academ c scholarship. O the six courses she was enrolled in, she
was able to conplete four, by taking final exam nations after the
accident, earning three A's and one B. On May 30, 1992 she
married, and decided to work and not return to school, although
there was no nedical reason that would have prevented her from
continuing her studies in the Fall of 1992.

Defendants admtted liability for Hagen's injuries prior to
trial and stipulated that the expense of her hospitalization and
medi cal care ampbunted to $43, 024. 68.

After the court entered the judgnent, Hagen noved for a new
trial pursuant to Rule 59 of the Federal Rules of Cvil Procedure,
alleging that the jury's $100, 000 verdict was contrary to the great
wei ght of the evidence presented at trial and so contrary to the
evidence as to evince bias, passion and prejudice on the part of
the jury. The trial court denied the notion and Hagen appeal ed.

STANDARD COF REVI EW

A district court's ruling on a notion for newtrial is reviewed

for abuse of discretion. Dawson v. Wal-Mart Stores, Inc., 978 F. 2d

205, 208 (5th CGr. 1992). Such a standard recogni zes the deference



that is due the trial court's first-hand experience of the
W t nesses, their deneanor, and the context of the trial. Thi s
deference i s especially appropriate where a newtrial is denied and
the jury's determ nations are | eft undi sturbed. Conway v. Chem cal
Leaman Tank Lines, Inc., 610 F.2d 360, 362 (5th Cr. 1980).

| S PLAI NTI FF ENTI TLED TO A NEW TRI AL?

Appel | ant submits that the $100,000 verdict is inadequate in
light of the testinony at trial regarding the extent of Hagen's
injuries, the length of her conval escence, her resulting pain and
suffering, and the inpact of the injuries on Hagen's present and
future well-being. There was no dispute, either at trial or on
appeal that Hagen's nedical bills totaled $43,024.63. The thrust
of her argument is that the approximately $57, 000. 00 award for pain
and suffering, tine lost torehabilitation, permanent injuries, and
ot her danmages was not enough.

Appel  ant attri butes what she consi ders the unreasonabl eness of
the verdict to consideration by the jury of several inappropriate
factors.

First, Hagen alleges that the jury considered possible
i nsurance coverage in reaching its verdict. Shortly after the jury
retired to deliberate, they sent out a note which read:

Has any conpensati on been given to Betsy Hagen by any
source (ins. or otherwse) to this date

Clell Hal
(si gned)

(enphasis in original). The trial court responded with the

follow ng instruction which was approved by Plaintiff's attorney:



That issue is not relevant or appropriate to your
consideration of this case and you are instructed to
decide this case without regard to that issue.

Tom S. Lee
(signed).

Hagen argues that the $100,000 verdict is evidence that the jury
disregarded the court's instruction and considered insurance
coverage in reaching their decision

The "crucial assunption” underlying our systemof trial by jury
"i's that juries wll follow the instructions given them by the
trial judge. Wre this not so, it would be pointless for a trial
court to instruct a jury, and even nore pointless for an appellate
court to reverse...because the jury was inproperly instructed."
Par ker v. Randol ph, 442 U.S. 62, 73, 99 S. . 2132, 2139, 60
L. Ed.2d 713 (1979). From a review of the record we are not
convinced that the jury failed to followthe court's instructions.

Next, relying on all eged facts outside the record, Hagen argues
that she was injured in an area of M ssissippi which relies to a
great extent on the |ogging business and that the defendants
operate a type of business which provides substantial incone to the
ar ea. There is no evidence in the record that supports this
argunent. Hagen al so conpl ai ns that defendants' counsel told the
venire panel during voir dire that only one of the defendants was
present in court because "[t]hey have got a small operation in
whi ch...one of them needed to stay there or they just had to shut
down conpletely."” Al t hough she raised no objection to this
statenent below, she now argues that size of the defendants'
busi ness was i nappropriately considered by the jury in reaching a
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verdict. This is nerely specul ation, and Hagen points to nothing
in the record that indicates that the size of the defendants'
conpany had an effect on the size of the verdict.

Third, Hagen asks this court to find reversible error in defense
counsel's closing argunent. Defense counsel quoted the foll ow ng
passage from the deposition testinony of one of Hagen's treating
physi ci ans, "[On February 14, s]he was wal king. She had m nima
pain, X-rays were done to be sure there had been no change in the
sacral factor. She still appeared to have healed well. No change
of position. | felt she was doing well." Hagen points out that
defense counsel did not include the remainder of the doctor's
statenent, which continued after the quoted portion and read, "I
felt she was doing well, considering her injuries.”

Further into his closing argunent, defense counsel discussed
the testinony of Hagen's gynecol ogi st.

Dr. Madonia said, "This could cause sone problens with

your sexual intercourse.” | don't knowat that tine, the

hi story taken, not sexually active before marriage, not

married, there's nothing to conpare it with. He says,

"It's sonething we'll have to see after you're married.

And if you are having problens, cone back."

Hagen points out that this was not a direct quote from Dr.
Madoni a' s deposition, and argues that it m srepresents the doctor's
posi tion. The doctor did testify that the irregularity in the
pel vis coul d possi bly cause pain with sexual intercourse, but that
he coul d not determ ne by exam ning her whether or not she woul d
have problens. The doctor did not testify that he told Hagen to
cone back if she was having problens. Rather he testified that she

had not been back to see himsince March 19, 1992, which was prior
6



to her marri age.

Hagen did not raise objections to defense counsel's closing
argunent at trial or in her Mtion for New Trial. | ssues not
raised in the district court will not be heard on appeal. Capps v.
Hunmble G| and Refining Co., 536 F.2d 80, 82 (5th Gr. 1976).

Finally, Hagen argues that, based on the totality of the
circunstances, the trial court's refusal to grant a new trial was
an abuse of discretion because the verdict is inadequate. The
standard for determ ning whether a verdict is so inadequate as to
require a new trial is whether it indicates passion, bias and
prejudice on the part of the jury. Auster Ol & Gas, Inc. .
Stream 835 F.2d 597, 603 (5th Gr. 1988). This standard provides
no mat hematical rule by which a trial court can assess a jury
verdict in order to determne its adequacy or inadequacy. Each
case nust be decided on its own facts, but it can be useful to
exam ne verdicts rendered in other cases involving simlar
injuries. Sineon v. T. Smth & Son, Inc.,

852 F.2d 1421, 1427 n. 7 (5th Gr. 1988).

The cases cited by Hagen for conparison with her case are
hel pful, but do not convince us that her judgnent is so far out of
line as torequire reversal. For exanple, in MFC Services v. Lott,
323 So.2d 81 (Mss. 1975), a M ssissippi appellate court affirnmed
a verdict for the plaintiff conditioned on the plaintiff's
acceptance of aremttitur from$175, 000. 00 to $100, 000 for damages
resulting froma rear end collision. |Id. at 84. The plaintiff

incurred a total of $1,691.17 in nedical expenses and $875. 00 for



property danmage to his vehicle. Hi s ongoi ng nedi cal conplaints
i ncl uded headaches, back and neck pain, and pressure on the nerves
affecting his |l ower extrenmties. Al though Lott's $100, 000 j udgnent
is identical to Hagen's, the proof at the two trials differed
consi derably. Hagen had hi gher nedical bills and a | onger hospital
stay. Lott's clains included significant property damage and | ost
wages, neither of which were elenents of Hagen's damages. A
conpari son between Lott and Hagen on the issue of permanent
inpairment is, at best, inprecise. Lott presented nedical evidence
that he was not able to engage in nost of the main activities by
which he earned his living at the tine of the accident, and that
his condition was pernanent. The court noted however, that he
coul d perform other types of work, and so would be able to earn a
living in sonme other way. Hagen's doctors testified that she woul d
have been able to resune her education, and did not put any limt
on the type of enploynent for which she was suited. Bot h
plaintiffs presented evidence of changes in personality and
lifestyle allegedly resulting fromtheir injuries. These two cases
both resulted in $100, 000 verdicts.

Wiile it is possible to find appellate court opinions affirmng
personal injury awards that are higher and | ower, we cannot say as
a mtter of |awthat Hagen's verdict is so inadequate as to require
reversal. See, Kern v. @lf Coast Nursing Hone, Inc., 502 So.2d
1198 (M ss. 1987) (Court affirmed a $20,000 verdict for an elderly
woman who fell from a wheelchair and required surgery for the

repl acenent of her broken hip bone, and who died within two nonths



of the accident.) But see, Louisville & N R Co. v. Hasty, 360
So.2d 925 (M ss. 1978) (Court affirnmed jury verdict of $125, 000. 00
to a plaintiff involved in a collision between a van in which she
was a passenger and a railroad train. Plaintiff had incurred
$10, 701. 71 i n nedi cal expenses, and she had pernmanent disabilities
to her spine and |lower extremties. She had al so experienced
consi derable pain and required psychiatric help for a personality
change.)
CONCLUSI ON
For the foregoing reasons the trial court's denial of

Appellant's Mdtion for New Trial is AFFI RVED



