IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60091

SANDRA R. HALL,
Pl ai ntiff-Appellee,

ver sus

SAVI NGS OF AMERI CA,
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Southern District of Texas

Septenber 14, 1995
Bef ore H G3 NBOTHAM SM TH and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:”

This is a wongful term nation case in which the jury awarded
plaintiff Sandra Hall $2.3 mllion in conmpensatory and punitive
damages based on her clains of retaliatory discharge under the
Texas Wor ker s’ Conpensation Act!? ( TWCA) and disability
di scrimnation under the fornmer Texas Comm ssion on Human Ri ghts

Act? (TCHRA). On appeal, Savings of Anerica challenges the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

ITex. Rev. Gv. STAT. ANN. article 8307c

2Tex. Rev. Qiv. STAT. ANN. article 5221k, now found at Chapter 21
of the Texas Labor Code. See Tex. LaB. CobE ANN. § 21.001-. 262.



sufficiency of the evidence as to both the TWCA and the TCHRA
clains, attacks the danages awards on several bases, and mai ntains
that the district court instructed the jury erroneously and
submtted an incorrect interrogatory on the verdict form Because
we are convinced that no reasonable jury could have concl uded t hat
a violation of the TWCA or TCHRA had occurred, we REVERSE and
render judgnent in favor of the defendant Savings of Anerica.

Background Facts

Hall was a | ong-term enpl oyee of Savi ngs of Anerica, working
in Houston, Texas, as a senior coordinator of a Career Awareness
Program (CAP) run by Savings to teach enploynent and job hunting
skills as well as provide scholarships to "at-risk" inner city
teenagers. Students finishing in the top ten per cent of the CAP
programwere given summer jobs at Savings. Hall's job was roughly
anal ogous to a teaching position. Hal | conducted after-schoo
cl asses at area high schools, adm nistered exans, graded papers,
and took students on field trips geared toward educating them on
opportunities in the banking i ndustry. The position allowed for a
great deal of autonony and independent work; Hall's imredi ate
supervisor, Judy Morgan-Phillips, was located in Irw ndale,
California, at Savings' hone office. Hall had a good work history
with Savings. Mrgan-Phillips had rated Hall "outstanding” in the
conpany's annual job performance appraisals for several years
i mredi ately prior to her term nation.

Begi nning in 1985, while pregnant with her first child, Hal

began to experience pain and tingling in her hands. Wen the pain



did not subside after her child was born, Hall began seeing a
doctor for the problem She was diagnosed wth carpal tunnel
syndrone® in both hands. In June 1990, Hall underwent surgery on
her right hand. While off fromwork recovering fromthe surgery,
Hall continued to be paid 100% of her salary through Savings'
ext ended pai d absence program (EPA). On August 15, 1990, Hall was
told by her doctor that her carpal tunnel syndronme was possibly
work related.* On August 28, 1990, Hall returned to work after the
surgery. On Septenber 18, 1990, Hall reported to Savi ngs that her
carpal tunnel was possibly a work related injury.

The record contains sonmewhat conflicting testinony as to
whet her Hall wanted to file a worker's conpensation claimat that
time. Hall contends that she wanted to file a claimbut was told
that she woul d have to refund the noney paid to her during her EPA
before she could file a claim® The docunentary evi dence supports
Hal|'s assertion that she was in fact told that she would have to
refund any EPA noney she received before filing a worker's

conpensation claim However, it also indicates that Hal

3Carpal tunnel syndrone is a condition in which a person
experiences tingling, "pins and needl es", burning, nunbness, and
painin the fingertips or hand because a major nerve located in the
wri st has becone conpressed by bones or |iganents.

“'n addition to teaching, Hall's job duties included typing on
a conputer and handling student files. Repetitive manual tasks
such as these are often linked to the cause of carpal tunnel
syndr one.

The information given to Hall was erroneous. The |aw does
not require that a claimant refund such noney prior to filing a
claim See Tex. ReEv. GQv. STAT. ANN. article 8308-4.06(f) [recodified
at TeExX. LaB. Cooe ANN. 8§ 408.003(d)(2)].

3



affirmatively decided that she would not pursue worker's
conpensation at that point. It is unclear whether Hall's decision
was driven primarily because of the erroneous i nformation given her
by Morgan-Phillips regarding the need to refund EPA noney. In any
event, Hall did not further pursue a worker's conpensati on cl ai mat
t hat point.

Hall contends that Morgan-Phillips' attitude toward her
changed drastically fromthe nonent she reported that her carpa
tunnel syndrone was possibly work related. Although the two had
enjoyed a friendly relationship in the past, Hall testified that,
beginning in Septenber 1990, Mrgan-Phillips began to be very
"cool" and "professional" when dealing with her. Mrgan-Phillips
testified that Hall was the one who "changed” around that tine.
Hal | had gotten married during the sumer of 1990 and had acquired
five newstepchildren in addition to her owmn two children. Morgan-
Phillips testified that Hall had experienced sone famly probl ens
around that tine, and that she had suggested that Hall take
advant age of counsel i ng avail abl e t hrough a programat Savi ngs, but
that Hall had refused.

In any event, the record is clear that the relationship
between the two began to deteriorate in the fall of 1990. The
probl ens never did inprove but instead grew steadily worse. I n
January, 1991, Hall took another |eave of absence for a second
carpal tunnel surgery, this tine on her |eft hand. She was off
work fromJanuary 16, 1991 until April 1, 1991. As with the first

surgery, Hall was paid 100% of her salary while off work through



the conpany's EPA program The testinony at trial indicates that
the real wunraveling between Hall and Morgan-Phillips may have
occurred while Hall was out on |eave during her second surgery.
Wil e Hall was recovering, Savings sent a programcoordi nator from
Irwi ndale to teach the CAP classes in her absence. Although Hal
was on | eave, she would come into the office after hours and on
weekends to check her mail and | eave nessages for the substitute
coordi nator, Alice Young. Wen Mrgan-Phillips |earned of this,
she asked that Hall not enter the premses while out on EPA
apparently because of a liability concern. Hall did not take this
mandate wel | . She began to have problens not only with Mrgan-
Phillips but with Young, conmunicating with her by tel ephone from
home. Once Hall returned to work on April 1, 1991, Morgan-Phillips
had Young remain in Houston for a while to help Hall nake the
transition back. Young later returned a second tinme to provide
further assistance in lightening Hall's workload by wapping up
cl asses for the senester. The record is clear that the friction
between Hall and Young quickly escalated to the point that they
could not work together at all.

Young and Morgan-Phillips were not the only ones with whom
Hall had probl ens: she also had problens with the program
coordinator in Dallas, who at that tinme reported to Hall. I n
response to the Dallas coordinator's conplaints, Mrgan-Phillips
nmodi fied the chain of command, instructing the Dallas office to
report directly to |rw ndale. Hal | apparently viewed this as a

denotion and becane even nore unhappy. The record also reflects



that other of Hall's coworkers began to conplain about her, and
that eventually even sone of the school principals and counsel ors
at the high schools voiced conplaints. Morgan-Phillips clearly
bl amed Hall for the problenms she was having in getting along with
ot hers. She formally counseled® Hall about the situation by
t el ephone on April 24, 1991.

On May 2, 1991, another incident occurred. Hall visited a
neur ol ogi st, who put her on immedi ate nedical |eave for work-
related stress. Rather than telephoning Irw ndale and informng

Morgan-Phillips that she would be off work, Hall sent witten

notice of her |eave status to Mrgan-Phillips via express nail
however, the correspondence was m spl aced and Morgan-Phi |l | i ps never
sawit. Apparently Mdrgan-Phillips was not aware that Hall was out

of the office until My 10, 1991. She called Hall at hone and
formal |y counsel ed her for not inform ng her by tel ephone about her
| eave status. Morgan-Phillips also counseled Hall about
unilaterally canceling, w thout authority, Savings' participation
in an awards cerenony at one of the high schools in the CAP
program She told Hall that any further occurrences of a simlar
nature woul d subject her to immediate term nation

On May 13, 1991, Hall returned to work. At sone point during

6" Counseling" is a termof-art, which refers to the second
| evel of Savings' progressive disciplinary process used to address
an enpl oyee’s deficiencies. Savings first enploys a “record of
di scussion” (an informal discussion between supervisor and
enpl oyee), then it wuses *“counseling” (formal communications
identifying the area in which the enpl oyee needed i nprovenent and
notifying the enployee that failure to inprove could result in
further reprimand or term nation).
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May or June 1991, Jay Josephson, Savings' human resource nanager,
filed a worker's conpensation claim on behalf of Hall for job
rel ated stress. He noted on the claim form that Hall had not
reported it as a work related injury. Hal | apparently did not
pursue the claim The record contains scant evidence of any
wor ker's conpensation activity.

On June 19, 1991, Morgan-Phillips put Hall on nedical |eave
pending a letter fromher doctor regarding her condition.” It took
the doctor alnmbst a nonth to respond. The doctor's letter
indicated that Hall was free to return to work but noted that Hall
had reported pain, primarily in her right hand, which she
attributed to "too many work-related activities." The letter
suggested "it my be beneficial if [Hall's] workload can be
legitimately reduced for a 6-12 nonth period to determne if her
di sconfort may be alleviated."

Upon recei pt of the letter, Josephson contacted Hall's doctor
to clarify her nedical restrictions. The doctor articulated that
Hal | should not engage in any repetitive heavy lifting, such as
lifting stacks of books. The doctor was of the opinion that Hal
coul d performher job duties, including typing and keyboard use, so
long as this use was intermttent and not her only activity for an
ei ght hour day.

Based on this information, Morgan-Phillips sent a neno to Hal

stating that although Savings would accommbdate the restrictions

This "involuntary" nedical |eave apparently was pronpted by
a nmenorandum Hall had sent to Mrgan-Phillips conplaining about
pain in her arm



articulated by Hall's doctor, she expected Hall to do her job

Part of Hall's job was to submt nonthly reports and tine
managenent |ogs to Moirgan-Phillips. These docunents had to be
prepared on the conputer.® CQur review of the tine nanagenent | ogs
reveals that they would require a fair amount of typing, wth
nunmerous entries recording Hall's activities throughout the day,
i ncl udi ng phone calls, appointnents, etc. On July 26, 1991, Hal

| eft for her vacation at one of the conpany's condom ni unms w t hout
first submtting her nonthly report, which was due, although she
did turn in her tinme nmanagenent | og. When Hall returned from
vacation, Morgan-Phillips term nated her. Morgan-Phillips contends
that she had previously told Hall she woul d consi der her vacation
request after receiving the nonthly report and ti me nmanagenent | og,
but that Hall had taken the vacation w thout Mrgan-Phillips'
aut hori zation and know edge. Thus, Savings contends that Hall was
fired for insubordination. Hall maintains that the nonthly report

and ti me managenent | og were not a stipul ated pre-condition for her

vacation, and that Savings' claim of insubordination was
pr et ext ual .
Anal ysi s

As not ed above, dual theories of liability based upon worker's
conpensation claimretaliation and upon disability discrimnation

were alleged in this case. Hall contends that Savings fired her,

8Al t hough Morgan-Phillips had told Hall she could handwite
the time managenent | ogs, Hall testified at trial that, because she
had to wear braces on both hands follow ng her surgery, her
handwiting was so poor even she could barely read it.
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not for insubordination, but because she had made a worker's
conpensation claim and because she was disabled. The jury found
t hat Savi ngs viol ated both the TWCA and TCHRA. I n this opinion, we
deal with each of the plaintiff's clains in turn

Savi ngs contends that Hall had "nmaxed out" at her pay scale
and becane frustrated in her job, gradually degenerating into open
warfare with her col |l eagues, school officials, and her supervisor.
Savi ngs clains that the denouenent occurred when Hall took what it
clainms was an unaut horized vacation after refusing to conplete a
mandatory assignnment that it contends was a pre-condition for
consi deration of her vacation request. Savings clains this final
act of insubordination capped off the worsening pattern of
fractious and i nsubordi nate behavi or which had begun to preoccupy
the entire CAP departnent in both Houston and |rw ndal e.

Hal | clains that the i nsubordi nation clai mwas pretextual, and
that she was really fired because she had carpal tunnel syndrone
and reported it as work-rel ated.

Wrker's Conmpensation O aim

The jury found that Savings fired Hall at least in part in
retaliation for filing a worker's conpensation claim On appeal,
Savings argues that the evidence does not support such a
conclusion. Thus, Savings contends that the district court erred
in not granting its judgnent as a matter of |aw

St andard of Revi ew

The parties are in dispute over the applicable standard of

reviewon appeal. Hall argues that because counsel for Savings did



not renew his notion for judgnent as a matter of law as to the
wor ker's conpensation retaliation claim at the close of all the
evidence as required by Fed. R Cv. P. 50(b), then we should
review the jury verdict under the "any evi dence" standard.
Sufficiency of the evidence i s not revi ewabl e on appeal unl ess
a notion for judgnent as a matter of lawis nmade at the concl usion

of all the evidence. MCann v. Texas City Refining, Inc., 984 F. 2d

667, 671 (5th Cr. 1993). Absent such a notion, the appellate
court reviews the evidence only to ascertain whether there was any
evidence to support the jury's verdict, irrespective of its
sufficiency or whether plain error was commtted which, if not
noticed, would result in a manifest m scarriage of justice. Wlls

v. State FarmFire and Cas. Co., 993 F. 2d 510, 512 (5th Gr. 1993).

Savings admts that it did not nove for judgnent as a matter
of law as to the worker's conpensation claimat the close of al
t he evidence, but points out that, at the close of Hall's case-in-
chief, Savings had noved for directed verdict as to Hall's clains
under both TCHRA and the TWCA. The notion was denied. After the
cl ose of Savings' case-in-chief® and cl osing argunents, Hall noved
for judgnent as a matter of |aw, which was deni ed. Savi ngs then
renewed its notion for judgnent as a matter of |law, but this second
time Savings' counsel referred only to the clai munder TCHRA, not
the TWCA claim Savi ngs' renewed notion was deni ed.

Savi ngs points out that although counsel did not nention the

°Savi ngs' case-in-chief was conprised of the testinony of just
one W tness.
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TWCA claimwhen it renewed its previous notion at the cl ose of al
the evidence, we should nonetheless excuse its technical
nonconpliance with Fed. R Cv. P. 50(b). W agree.

This Court has enphasi zed that the application of Rule 50(b)
"should be examned in the light of the acconplishnment of [its]
particul ar purpose[s] as well as in the general context of securing
afair trial for all concerned in the quest for truth." Merw ne v.

Board of Trustees, 754 F.2d 631, 634 (5th Cr.), cert. denied, 474

UsS 823, 106 S. C. 76, 88 L. Ed. 2d 62 (1985); Bohrer v. Hanes
Corp., 715 F.2d 213, 217 (5th Gr. 1983), cert. denied, 465 U S

1026, 104 S. Ct. 1284, 79 L. Ed. 2d 687 (1984).

Savings argues that the facts in this case are simlar to
those in Bohrer. |In Bohrer, defendants noved for directed verdict
at the close of plaintiff's case. A ruling was reserved.
Defendants then introduced evidence adverse to plaintiff.
Plaintiff offered no rebuttal evidence. Defendants did not renew
their notion at the close of all evidence. The Bohrer court held
that the defendants' technical non-conpliance wth Rule 50(b) was
excused because the purposes of Rule 50(b) had been served. The
purpose of the rule is to enable the court to re-exam ne the
question of evidentiary insufficiency as a matter of law if the
jury returns a verdict contrary to the novant, and to alert the
opposing party to the insufficiency before the case is submttedto
the jury, thereby affording it an opportunity to cure any defects
in proof. Merw ne, 754 F.2d at 634.

Wiile it is certainly the better and safer practice to fully

11



renew a judgnent as a matter of law at the close of all the
evi dence, we excuse Savings' technical nonconpliance wth 50(b)
under the circunstances extant in this case because we are
convinced that the purposes of the rule have been served.
Moreover, the trial transcript reveals that the district judge was
in large part responsible for Savings' counsel's nonconpliance.
When counsel for Savings noved for instructed directed verdict at
the close of the plaintiff's case-in-chief, the district court cut

counsel short and said he would all owthe notion to be suppl enent ed

at the close of all the evidence.

The Court then told counsel that Savings' notion was
acknowl edged "on a tinely basis for all purposes,” and that "it
constitutes the record for appellate scrutiny.” Savi ngs then
presented its case, one wtness conprising five pages in the
record. Hall offered no rebuttal. Savings argues that it relied
on the Court's advice that the notion would remain open until the
end of the case. By using the word "suppl enent” the Court directed
Savings to add anything he mght have "m ssed" at the close of
Hal | 's case. The Court enphasized there was no need to renew
nmoti ons al ready urged, only a need to supplenent. Thus, at the end

of the case, counsel for Savings supplenented the notion, adding

the specific reference to plaintiff's TCHRAclaimto its notion for
judgnment as a matter of |aw 1

Because we excuse Savi ngs' technical nonconpliance with Rule

OActual Iy, counsel for Savings had already referred to the
TCHRA cl ai mwhen noving for judgnent as a matter of |aw at the end
of the plaintiff's case-in-chief.

12



50(b), we reject Hall's argunent that the "any evidence" standard
shoul d be enpl oyed. |Instead, we enpl oy on appeal the sane standard
the district court used in ruling on the defendant's noti ons:

[ T] he Court shoul d consider all of the evidence--not just
t he evi dence whi ch supports the non-nover's case--but in
the light and with all reasonable inferences nost
favorable to the party opposed to the notion. If the
facts and i nferences point so strongly and overwhel m ngly
in favor of one party that the Court believes that
reasonable nmen could not arrive at a contrary verdict,
granting of the notions is proper.

Parham v. Carrier Corp., 9 F.3d 383, 386 (5th GCr. 1993), citing

Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Gr. 1969)(en

banc) .

VWas the evidence sufficient to support the TWCA verdict?

Savings contends that Hall has not presented sufficient
evidence to establish the causal connection between her worker’s
conpensation claimand her termnation. Savings also points out
that its own human resources nmnanager filed the worker’s
conpensation claimfor Hall. Thus, it was encouragi ng, rather than
di scouraging, Hall's worker’s conpensation activity. Additionally,
Savi ngs contends that the overwhel m ng evidence showed that Hall's
repeated m sconduct caused her termnation to such a degree that,
viewing all of the evidence, a reasonable jury could not have
awar ded recovery to Hall.

Hall's retaliatory discharge claimwas based on article 8307c
of the Texas Wrkers' Conpensation Act, which reads in pertinent
part:

No person may discharge or in any other manner

di scrim nate agai nst any enpl oyee because the enployee

has in good faith filed a claim hired a lawer to

13



represent himin a claim instituted, or caused to be

instituted, in good faith, any proceedi ng under the Texas

Wor knmen' s Conpensation Act or has testified or is about

to testify in such proceeding.

TeEx. Rev. Qv. STAT. ANW. art. 8307c, § 1.

To recover for retaliatory discharge, an enployee bringing
suit under the TWCA nust show that: (1) the enployer discharged
t he enpl oyee (2) because he or she in good faith filed a worker’s
conpensation claim and (3) the enployer's conduct resulted in

damages to the enployee. Azar Nut Co. v. Caille, 720 S.W2d 685

(Tex. App. -- El Paso 1986), aff'd, 734 S.W2d 667 (Tex. 1987).
Thus, in order to recover under the TWCA, the plaintiff bears
the burden of establishing a causal nexus between his worker’s
conpensation activity and his discharge. The plaintiff need not
prove that his quest for worker’s conpensati on was the sol e reason
for his discharge, but he nust establish that it was a determ ning

factor. Parhamv. Carrier Corp., supra, 9 F.3d at 386

If the plaintiff establishes the causal |ink, the enpl oyer may
rebut the all eged discrimnation by showng alegitimte reason for

t he di scharge. Swearingen, 968 F.2d at 562. | f the enployer

furnishes a legitimate reason, the enployee nust show that this
reason is but a pretext and that the worker’s conpensation claim
was, in fact, a determning factor. The Texas Suprene Court
recently reaffirmed the principle, generally applicable in
enpl oynent discrimnation cases, that 1in cases of alleged
di scrimnation under the worker’s conpensation statute, where an
enpl oyer articulates a "legitimte, non-discrimnatory reason for
t he di scharge," the enpl oyee nust "produce evidence of retaliatory

14



nmotive." Texas Division-Tranter, Inc. v. Carrozza, 876 S.W2d 312

(Tex. 1994) (per curiam

We have carefully reviewed the record to determ ne whether a
reasonable jury could have concluded that Savings' claim of
i nsubordi nati on was pretextual, and that Hall was actually fired in
retaliation for her claim of work-related injury. W have
determ ned that the evidence was not sufficient, when viewed in a
light nore favorable to affirmng the jury verdict, for a
reasonable jury to so concl ude.

At trial, Hall attenpted to use statistical evidence to prove
that Savings has a history of termnating enployees who nake
wor ker's conpensation clains. |In Parham supra, 9 F.3d at 388, we
noted that a pattern of firing enployees who have filed
conpensation clains could be probative of retaliatory discharge.
However, we have carefully reviewed the statistical information in
the record regarding the nunber of enployees who filed worker's
conpensation clains and who were subsequently involuntarily
termnated, and we find no such pattern. W find the nunber of
involuntary term nations foll ow ng worker's conpensation activity
to be very small at Savings. One of the term nated enpl oyees, a
bank teller, was fired tw years after filing a claim She
apparently had failed to foll ow conpany procedures with regard to
a transaction, and her error cost the conpany several thousand
dol | ars. Her termnation is not probative of a pattern of
retaliation.

However, Hal | presented other evidence to establish
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retaliatory notive. Hall attenpted to paint a picture of Savings'
hostility toward worker's conpensation clai mants t hrough the use of
a 1984 nenorandum from its then-President, Mario Antoci. The
Ant oci nmeno was directed to the subject of industrial accidents and
expressed a concern about the cost of worker's conpensation
i nsurance to the conpany. In it Antoci requested that Savings
managers, |oan officers, and departnent heads hold regul ar safety
meetings with staff nmenbers. He states that "[i]t is inperative
t hat the enpl oyees are nade aware of the effect carel essness has on
our 'bottom Iline.’ Pl ease stress that expenses caused by
negligence will not reflect well on the enployee nor on the
depart nent nmanager where the enpl oyee works, where a pattern of
carel essness seens apparent.”

Hall points to the Antoci neno as evidence of a corporate
policy of hostility toward claimants. Hall's position is that the
meno contains a direct threat of retaliation agai nst those who file
clains for job related injuries. Thus, Hall submts that it
establishes a causal nexus between her worker's conpensation
activity and her term nation.

We have carefully reviewed the Antoci neno. W are not
persuaded that it provides nore than a scintilla of evidence of
corporate hostility toward worker's conpensation clainmnts at
Savi ngs. Moreover, we note that although the tenor of the neno
coul d arguably be construed as sonewhat stern, it is geared toward
avoi di ng unnecessary workpl ace accidents which occur because of

carel essness, rather than the type of malady with which Hall was
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afflicted. As Parham supra, 9 F.3d at 387, nekes clear, inproved
safety is a legitimate corporate goal. Moreover, the |lack of
tenporal proximty between the 1984 neno and Hall's termnation in
1991, sone seven years later, disqualifies the neno as the sort of
evi dence which is sufficient to establish causation.

Inadditionto Hall's testinony that Morgan-Phillips' attitude
toward her changed drastically the nonent she report her work-
related injury, Hall offers other circunstantial evidence as proof
that there was a causal connection between worker's conpensation
activity and her termnation. For exanple, she was denied sumer
help for the first tinme in eleven years. Hall submts that this
sort of circunstantial evidence establishes the causal connection
between the filing of her claimand her term nation.

We have carefully reviewed the entire record in the |ight nost
favorable to Hall. However, we sinply cannot find sufficient
evi dence of a causal connection between the filing of the worker's
conpensation claimand Hall's termnation. W are persuaded that
no reasonable jury, looking at all the evidence, could conclude
that Hall was fired for any reason other than her insubordination
and m sconduct. Although there nmay have been a m sunder st andi ng as
to whet her or not the vacation request was conditi oned upon turning
inthe requisite report and log, it is clear that the relationship
bet ween Morgan-Phillips and Hall had deteriorated to the point that
a working relationship had becone inpossible and that the reason
for the termnation was not pretextual. Hall admtted that she was

the problem at that tine. She also admtted to naking severa
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coments which are clearly insubordinate, such as telling Mrgan-
Phillips she was out of |ine and saying she did not want to hear
anything nore fromher. She also admtted that she told Mrgan-
Phillips she was witing down everything she said. W are
therefore faced with an abundance of evidence to support the
reasons forwarded by Morgan-Phillips as pronpting the term nation,
while there is an utter dearth of evidence indicating that Hall's
clains of worker's conpensation retaliation have any nerit. Thus,
we find that the evidence does not support the jury verdict as to
the TWCA claim and accordingly, we reverse the verdict.

VWas the evidence sufficient to support the TCHRA verdict?

W note at the outset that, just as Hall presented dual
theories of liability under both the TWCA and TCHRA, she in turn
presented the handicap discrimnation aspect of her case under a
"dual theory." Hal | clained that she was disabled not only by
carpal tunnel syndrone but al so by enotional problens, which she
argued were caused by the pain and stress she experienced
concomtant to the carpal tunnel syndrone.

Mental Disability?

At trial, although dual theories of disability were forwarded,
Hal | ' s counsel presented this case primarily as one in which Hall's
stress was highlighted nore than the carpal tunnel syndrone. For
exanpl e, counsel argued that Savings should have forced Hall into
psychi atric/ psychol ogi cal counseling under threat of termnation
prior to actually firing her. Thus, Hall argued that Savings did

not reasonably accommopdate Hall's nental "disability."
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We have carefully reviewed the record to determ ne whether a
reasonable jury could have concluded that Hall was nentally
di sabled at the tine she was term nated. Although it is clear that
this was a difficult period in Hall's life, we are not persuaded
that Hall's problem and stress rose to the level of a disability
within the neaning of TCHRA Al t hough Hall testified at tria
about how much stress she was under and that she definitely had a
"problenf at that tinme in her life, the evidence adduced is
insufficient to establish that Hall was nentally handi capped or,
for that matter, that Savings had notice of any real enotional or
mental problem |In fact, the only reference in the record to any
real nental or enotional problens, other than Hall's own testi nony,
is the reference to the nedical | eave taken by Hall in May 1991 for
wor k-rel ated stress and the worker's conpensation cl ai m Josephson
filed for her shortly after. Even Hall's own doctor did not refer
to any nental or enotional disorder in her "work |limtations”
letter to Savings in July 1991. Moreover, although Hall's
testi nony was poignant and candid in that she admtted that she
knew she had a problemat that tinme and that she was the cause of
a lot of the problens she experienced, it is nerely |ay evidence
and is limted to Hall's hindsight perspective. Except for the
scant evidence of this single episode of work-rel ated stress, Hal
adduced no conpelling evidence to support a finding of nenta
disability or handicap. There is no indication that Hall suffered
fromany type of true enotional or nental disorder.

In Daley v. Koch, 892 F.2d 212 (2d Gr. 1989), a police
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of ficer candidate who was rejected because a psychol ogi st found
t hat he had shown poor judgnent, irresponsible behavior, and poor
i npul se control was not an individual wth handi caps under the
federal Rehabilitation Act, because he was not diagnosed with any
particul ar psychol ogi cal disease or disorder, nor was there
evi dence that the enpl oyer had perceived himto be suffering from
such a di sorder.

Savings submts that Hall's problens were simlar to those of
the officer candidate in Daley. Thus, although Hall had
personal ity problens and was under stress, she was not "disabl ed"
under TCHRA. W agree.

Di sabl ed by Carpal Tunnel ?

Turni ng nowto the question of whether Hall was handi capped by
carpal tunnel syndrone, we note that there are no reported Texas
cases in which carpal tunnel syndrone had been recognized as a
disability or handi cap under TCHRA. However, our review of cases
under the Anmericans with Disability Act and cases under other
states' disability discrimnation statutes reveal that in sone
cases, carpal tunnel syndronme may rise to the level of a
disability, depending on the severity of the case.

To sustain an action under TCHRA, a plaintiff claimng
handi cap di scrim nation nust establish three elenents: (1) that he
is a handi capped person as defined in the Act; (2) that he was
di scrim nat ed agai nst because of his handicap; and (3) that the
decision to termnate him was based solely on this handicap.

Elstner v. Southwestern Bell Tel. Co., 659 F. Supp. 1328, 1345
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(S.D. Tex. 1987), aff'd, 863 F.2d 881 (5th Cr. 1988).
TCHRA applies only to very severe handicaps -- "protecting
persons with inpairnents of an incapacitating nature." Chevron

Corp. v. Rednon, 745 S.W2d 314, 317-18 (Tex. 1987). 1In order for

a disability to be considered a handicap it nust be one which is
"generally perceived as severely limting in performng work-

related functions in general." Chandler v. Cty of Dallas, 2 F. 3d

1385, 1397 (5th Cr. 1993), citing Chevron, supra. An enployee is
not necessarily handicapped just because he is incapable of

satisfying the singular demands of a particular job. Elstner v.

Sout hwestern Bell Tel. Co., 659 F. Supp. 1328, 1343 (S.D. Tex.

1987), aff'd, 863 F.2d 881 (5th Gir. 1988).

Al though it is uncontroverted that Hall actually suffers from
carpal tunnel syndrone, for which she had undergone two surgeries
at the time she was fired, the evidence adduced at trial sinply
does not establish that Hall's carpal tunnel syndrone reached a
major life activity or was substantially limting. Hall described
the difficulty and pain she suffered when she typed, braided her
daughter's hair, and perfornmed other daily chores. However, we are
convi nced that no reasonabl e jury coul d concl ude that her situation
rose to the level of a handicap under TCHRA Hall's own doctor
testified at trial that he did not consider her handi capped, and in
his letter to her conpany and subsequent tel ephone conversation
w th Josephson, just weeks before Hall was term nated, the doctor

said that she could return to work so long as she did not have to
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engage in heavy lifting or full days of typing.” Hall's carpa
tunnel syndrone sinply does not rise to the | evel of a handicap or
disability under the Texas statute. Accordingly, the jury verdict
as to the TCHRA cl ai m cannot st and.

CONCLUSI ON

We REVERSE and RENDER judgnent in favor of Savings. Finding
that the evidence does not support the jury verdict, we do not
reach the other issues raised by appellant Savings. The notion to
suppl enent the record on appeal is DENED as noot, because the
i nformati on sought to be suppl enented therein pertained to an i ssue

we do not reach

There is no allegation that Hall's job required heavy lifting
or full days of typing.

22



