IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60068
(Summary Cal endar)

DESMOND NUGENT,
Pl ai ntiff-Appellant,

ver sus

RI CK GASTON, Etc., ET AL.,

Def endant s,
R N ELEUTERI US, DAVI D VHI TE,
PH LLIP ALLEN, C. T. SWTZER, JR ,
and FRANK LARGCSA, Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(CA-S92-236(R) (R))

(Decenber 2, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM ~

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



In this appeal of several adverse rulings by the district
court inthe 42 U S.C. 8 1983 action filed by Plaintiff-Appellant
Desnond Nugent, we reviewthe district court's grant of a di sm ssal
motion filed on behalf of several co-defendants, nanely, Harrison
County (M ssissippi) Sheriff Joe Price, Jail Captain R ck Gaston,
O ficer Vivian Adanson, and O ficer TomTi nmmons (collectively, the
Prison Oficials). W also consider Nugent's notion to add parties
on appeal and to incorporate briefs filed by himor on his behalf
in other appeals. For the reasons set forth below, we affirmin
part sonme of the rulings of the district court, vacate in part and
remand ot hers, deny as unnecessary Nugent's notion to add parties
on appeal, and deny his notion to incorporate briefs from other
cases.

I
FACTS AND PROCEEDI NGS

Nugent filed this civil rights suit against the Prison
Oficials as well as against nenbers of the Harrison County Board
of Supervisors (HCBS) and a nedical doctor (Dr. Sproles) at the
Gl f port Menor i al Hospi t al in Gl f port, M ssi ssi ppi . 1!
Specifically, Nugent conplained of the timng and quality of the
medi cal care that he had received, or been denied.

The Prison Oficials filed a notion to dismss based on
Nugent's failure to conply with a previous order of the district

court conpelling his participation in discovery. Separately,

The process intended for service on Everett Allen and Ron
Stanl ey, two of the nunerous individuals naned as co-defendants in
Nugent's pl eadi ngs, were returned unserved.
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Dr. Sproles filed a notion for sunmary judgnent. Nugent responded
to both notions.

Foll ow ng a hearing on the notion to dismss the four Prison
Oficials, the district court granted the notion and dism ssed
Nugent's cl ai ns agai nst thensQPrice, Gaston, Adanson and Ti nmbnssQ
W t hout prejudice. Follow ng a separate hearing, the district
court granted Dr. Sproles' notion for summary judgnent and entered
a final judgnent enbodying that ruling. Nugent appeal ed the
district court's grant of the notion to dism ss his clains agai nst
the Prison Oficials (Nugent I), but we determ ned that we did not
have jurisdiction to hear his appeal because the district court's
action adjudicated the liability of fewer than all the parties and
di sposed of fewer than all the clains wthout certifying the
partial final judgnent as currently appeal able under Fed. R G v.
P. 54(b).

The five nenbers of the HCBS (Eleuterius, Wite, Phillip
Allen, Switzer and LaRosa) filed their own notion to dismss or, in
the alternative, for a summary judgnent, to which notion Nugent
filed a response. The follow ng nonth the district court entered
an order nooting this notion, stating that those five co-
def endants, as nenbers of the HCBS, ceased being parties to this
action by virtue of an order entered by the court on or about March
3, 1993. The court explained that for sone unknown reason neither
the parties nor their attorneys had received copies of that order.
To elimnate the confusion the district court then ordered that al

pl eadings filed by these parties subsequent to the March 3, 1993,



order were "held as noot," and formally di sm ssed those five HCBS
menbers. Nugent filed a tinely appeal of this order as well
whi chsQcoupl ed with prior orderssQresulted in final disposition of
all of the parties and clains of this action.
|1
ANALYSI S

Nugent argues that the district court erred in dismssing the
Prison Oficials for Nugent's failure to conply with the court's
previous Fed. R CGCv. P. 37 order to conpel his discovery
responses. He contends that he showed good cause for his inability
to conply with that order.

The district court's order granting the notion to conpel gave
Nugent only seven (7) days followi ng the date of the order within
which to conply. Nugent filed two notions requesting nore tinme to
file his discovery responses after the court entered its order
explaining that this conplicated action contained nultiple
def endants and that he did not have the resources to conply within
such a short tinme. The record does not reflect that the district
court ever responded to these notions by Nugent. Nevertheless, the
court granted the Prison Oficials' notion to hold discovery in
abeyance until the court could rule on their notion to dismss.
Nugent filed his opposition to the notion to dismss, again
explaining that he had a dearth of available assistance or
resources with which to conply. Nevertheless, the district court
granted the notion to dismss the Prison Oficials. Although the

court gave no reason for this order, the primary justification for



the dismssal of Nugent's clains against the Prison Oficials
appears to have been as a sanction under Rule 37(d) and (b)(2)(C
A district court's Rule 37 sanction of dismssal wth

prejudice is reviewed for abuse of discretion. Bat son v. Neal

Spelce Assocs., Inc., 765 F.2d 511, 514 (5th Cr. 1985). The

dismssal in the instant action had the effect of a dismssal with
prejudice due to the running of the statute of limtations. See

McGowan v. Faul kner Concrete Pipe Co., 659 F.2d 554, 556 (5th Gr

1981). We consider a nunber of factors to determ ne whether a
district court has abused its discretion in inposing a sanction of
dismssal: 1) "dismssal is authorized only when the failure to
conply with the court's order results fromw | ful ness [sic] or bad
faith," 2) "dismssal is proper only in situations where the
deterrent value of Rule 37 cannot be substantially achieved by the
use of less drastic sanctions,"” 3) "whether the other party's
preparation for trial was substantially prejudiced,"” and 4) whet her
the i nproper behavior is attributable to the attorney rather than
the client or whether "a party's sinple negligence is grounded in
confusion or sincere msunderstanding of the court's orders.™
Bat son, 765 F.2d at 514.

There is no indication in the record that the district court
considered | ess severe sanctions. "Wthout explicit findings on
this critical elenent, it is difficult to determ ne whether the
court was within its discretion by choosing the ultinmte sanction
of dismssal." Batson, 765 F.2d at 516. "[Dlismssal is to be

sparingly used and only in situations where its deterrent value



cannot be substantially achi eved by use of | ess drastic sanctions."

Marshall v. Segona, 621 F.2d 763, 768 (5th Cr. 1980) (footnote
omtted).

Nugent was in prison at all relevant tines; he contends that
he had i nadequate resources with which to conply when the Prison
Oficials wanted his responses to their discovery vehicles. As the
record does not reflect that the district court considered a |ess
severe sanction or the other Batson factors, we cannot avoid the

conclusion that the court abused its discretion. See Bat son,

765 F.2d at 516 (remanding case for failure to consider |ess
drastic sanctions and for other reasons).

Addi tional Iy, unanswered questions remain regardi ng Nugent's
proffered 8§ 1983 cl ai ns. Not clear from the record is whether
Nugent was a convicted prisoner or a pre-trial detainee.
Additionally, Nugent alleges an eight-day delay in receiving
treatnent for his intestinal blockage, and also alleges that the
problemstill exists and that his appendi x was erroneously renoved.
Furt her proceedi ngs, including discovery, may reveal whet her Nugent
has a viable claim Consequently, the judgnents of dism ssal nust
be vacated and the case remanded to the district court for further
proceedi ngs vis-a-vis Nugent's clains against Prison Oficials
Price, Gaston, Price and Ti nons.

Nugent al so clains that he experienced difficulty in receiving
mail and that he was denied access to the courts because he was
given no | egal assistance or lawlibrary access while he was housed

in the Harrison County jail. Unfortunately for Nugent, these



i ssues were not raised in the district court. W need not address
issues that were not considered by the district court, and
therefore do not address issues asserted by Nugent for the first
time here. "[I]ssues raised for the first tinme on appeal are not
revi ewabl e by this court unless they involve purely | egal questions
and failure to consider themwould result in manifest injustice."

Vernado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

On appeal, Nugent does not challenge the district court's
grant of summary judgnent dismssing Dr. Sproles; neither does
Nugent challenge the district court's dismssal of HCBS nenbers
El euterius, Wite, Phillip Allen, Switzer and LaRosa, as co-
defendants. As a consequence of such failures, therefore, those
i ssues have been abandoned and the rulings of the district court

t hereon stand. See Rollins v. Marsh, 937 F.2d 134, 136 n.3

(5th Gr. 1991); Price v. Digital Equip. Corp., 846 F.2d 1026, 1028
(5th Gr. 1988).

Finally, Nugent filed an unopposed notion (1) to incorporate
by reference into his brief in this appeal briefs from other
appeals to this court, and (2) to add Ron Stanley and Everett Allen
as parties on appeal. Neither Ron Stanley nor Everett Allen was
ever served, but neither were they ever dismssed as parties.
Consequently, we deny as unnecessary Nugent's notion to add those
two as parties.

Personnel in the office of our erk of Court granted Nugent's
unopposed notion to incorporate by reference briefs filed

previously in other appeals. Qur Cerk's grant of any unopposed



notion remai ns subject to our review 5THCR R 27.1. W do not
permt a party to incorporate by reference into an appellate brief
any other briefs or pleadings heretofore filed in other cases

instead, we ook only to those issues that are properly addressed
and argued in the briefs properly filed in the appeal under

consideration. See Yohey v. Collins, 985 F.2d 222, 225 (5th Cr.

1993) (Court declined to incorporate argunents fromother pl eadi ngs
whi ch woul d | engt hen a 50-page brief). Consequently, the portion
of the notion seeking to incorporate other briefs by reference,
which our Cerk granted, is denied as inprovidently granted.
11
CONCLUSI ON

As Nugent i s deened to have abandoned any conpl ai nt concerni ng
the district court's grant of summary judgnent dismssing Dr.
Sproles as well as that court's dismssal of HCBS nenbers
El euterius, Wiite, Phillip Allen, Switzer and LaRosa, those rulings
are affirnmed. Nugent's notion to incorporate briefs by reference
into his appellate brief and to add Ron Stanley and Everett Allen
as parties on appeal are denied as inprovidently or unnecessarily
granted. The district court's dismssal of the Prison Oficials
SQPri ce, Gaston, Adamson and Ti nmbnsSQi s vacat ed for the reasons set
forth above, and Nugent's clains against those and any other
undi sm ssed co-defendants are remanded for further proceedings
consistent with this opinion.

AFFI RVED in part; VACATED in part and REMANDED



