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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
PER CURI AM

Followng a jury trial, petitioner-appellant Calvin Vernard
Johnson (Johnson) was found guilty of possession with intent to
di stribute crack cocaine and the distribution of the sanme within
1000 feet of a school. The district court sentenced Johnson to 151

mont hs of inprisonnent, followed by 8 years of supervised rel ease.

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The sentence was the result of a substantial downward departure by
the district court.

Johnson filed a direct appeal of his conviction and sentence,
arguing that the district court failed to suppress an incrimnating
statenent he nade while in custody and that the district court
erred in giving the jury a transcript of the audi otape recording
pl ayed at his trial. This Court addressed the issues and affirned
Johnson's conviction and sentence.

Johnson then filed this notion to vacate his sentence under 28
U S C 8§ 2255. Hi s section 2255 notion asserted for the first tinme
that: 1) the district court inproperly enhanced his sentence under
the guidelines for his role in the offense; 2) the district court
i nproperly enhanced his sentence under the guidelines by a finding
of obstruction of justice; 3) the district court violated FED. R
CRMm P. 32(c)(3)(D) at sentencing; 4) he received ineffective
assi stance of counsel at the trial |evel, at sentencing, and on
appeal ; 5) the sentencing guidelines schene puni shing possessi on of
cocai ne base is unconstitutional. In its response, the governnent
pl eaded, inter alia, procedural default. The district court
determ ned that Johnson's clains were procedurally barred and, in
the alternative, addressed and denied all the clainms on their
merits.

A person who has been convicted and has exhausted or waived

his right to appeal is presuned to have been fairly and finally
convicted.'" United States v. Shaid, 937 F.2d 228, 231-32 (5th
Cir. 1991) (en banc) (citation omtted), cert. denied, 112 S Ct.

978 (1992). "[A] 'collateral challenge may not do service for an
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appeal .'" Id. at 231 (citation omtted).
This Court need not address constitutional issues raised for
the first tine on collateral review unless the novant shows "both

‘cause' for his procedural default, and 'actual prejudice

resulting fromthe error."™ 1d. at 232 (citation omtted). The
only exception to the cause-and-prejudice test Is the
"extraordinary case . . . in which a constitutional violation has

probably resulted in the conviction of one who is actually
i nnocent . " Shaid, 937 F.2d at 232 (internal quotations and
citation omtted).

Johnson argues on appeal that the sentencing guidelines
puni shing the possession of crack cocaine are unconstitutional
However, he does not address the cause-and-prejudice test, nor does
he argue his innocence. Therefore, this Court need not address
this constitutional issue. In any event, this Court has previously
addressed t hese argunents and deci ded t hat t he crack- powder cocai ne
sentencing guidelines punishnent schene does not of f end
constitutional process or equal protection guarantees. United
States v. Watson, 953 F.2d 895, 897-98 (5th Cr. 1992).

Johnson next argues on appeal that the district court
i nproperly enhanced his offense level under U S . S.G 8§ 3Bl1.1 for
his role in the charged offense, as he did not have a | eadership
role in the offense. Johnson also argues that the district court
i nproperly enhanced his offense |evel by finding that Johnson had
obstructed justice under U S.S.G § 3Cl.1

Nonconsti tutional clains that coul d have been rai sed on direct

appeal, but were not, may not be asserted in a 28 US. C 8§ 2255
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proceeding. United States v. Vaughn, 955 F.2d 367, 368 (5th Cr
1992). Such errors wll be considered only if they could not have
been raised on direct appeal, and, if condoned, would result in a
conplete mscarriage of justice. Shaid, 937 F.2d at 232 n.7.

Johnson' s i ssues of of fense | evel enhancenents for his rolein
the offense and obstruction of justice pertain to the technical
applications of the sentencing gquidelines. Such issues are
nonconstitutional clains that could have been raised on direct
appeal . Therefore, they are not cognizable under section 2255.
Vaughn, 955 F.2d at 368. Moreover, these clains are plainly
wi thout nmerit.

Johnson argues that the probation officer forwarded to the
district court a presentence report (PSR) containing inconplete and
i naccurate information.® Johnson contends that the district court
violated FED. R CRM P. 32(c)(3)(D) by failing to nmake findings
regardi ng disputed matters in the PSR, which caused Johnson to be
deni ed acceptance of responsibility and to receive an upward
departure for obstruction of justice.?

A violation of Rule 32(c)(3)(D) is cognizable only on direct

. The record of the sentencing hearing reflects Johnson's
personal adm ssion that he had prior to sentencing received a copy
of the PSR and read it and gone over it wth his attorney. He
personal ly al so agreed at the end of the sentencing hearing that
ot her than as asserted in specific objections which had been rai sed
and rul ed on by the district court, the PSR"is materially true and
correct as presented.”

2 Johnson's contention that the district court's conduct
violated his rights under the Fifth Arendnent was not presented to
the district court in the instant section 2255 notion. Therefore,
this Court will not consider the argunent. See United States v.
Cates, 952 F.2d 149, 152 (5th Cr.), cert. denied, 112 S. C. 2319
(1992).



appeal or on a former FED. R CRIM P. 35 notion to correct a
sentence. See United States v. Smth, 844 F.2d 203, 207 (5th Cr
1988). To raise a former Rule 35 notion, a defendant nust have
comm tted his of fenses before Novenber 1, 1987. Cates, 952 F. 2d at
151 n. 1. Johnson committed his offenses in July and Septenber
1990. Consequently, the only avenue for this issue is direct
appeal . Johnson cannot raise this issue (whichis neritless in any
event) in his 28 U S.C. 8§ 2255 noti on.

Johnson finally argues that he recei ved i neffective assi stance
of counsel fromhis trial attorney and appellate attorney. This
issue is not barred from consideration in this section 2255
proceeding. See United States v. Hi gdon, 832 F.2d 312, 313-14 (5th
Cir. 1987), cert. denied, 484 U S. 1075 (1988); United States v.
Smth, 844 F.2d 203, 206 (5th G r. 1988).

Johnson argues that this Court should assune that all his
al | egati ons, which he does not specify on appeal, against his trial
attorney are true, due to the fact that the attorney did not
respond to the district court's order to file an affidavit
explaining his actions. This Court should not address this
argunent because it was presented for the first tinme on appeal
Cates, 952 F.2d at 152. In any event, the record reflects that
Johnson's trial attorney did file his affidavit with the district
court.

Johnson argues that he received ineffective assistance of

counsel by his appellate attorney's failure to raise and preserve



his obstruction of justice sentence enhancenent issue.?

A clai mthat counsel has been ineffective will prevail only if
the defendant proves that such counsel was not only objectively
deficient, but also that the defendant was thereby prejudiced.
Strickland v. Wshington, 104 S. C. 2052, 2064 (1984). Courts
i ndul ge a strong presunption that counsel's performance was not
deficient. Id. In order to establish prejudice, Johnson nmust show
that his counsel's errors were so serious that they rendered the
proceedi ngs unfair or the result unreliable. Lockhart v. Fretwell,
113 S. . 838, 844 (1993). Such unfairness or wunreliability
results only if counsel's ineffectiveness deprives Johnson of a
substantive or procedural right to whichthe lawentitles him Id.

The sentencing court considered Johnson's trial attorney's
objection to the obstruction of justice enhancenent, yet
specifically found that Johnson had t hreat ened potential w tnesses.

A two- poi nt enhancenent is proper where a defendant threatens or

attenpts to threaten a wtness. US S G § 3Cl.1, coment
(n.3(a)). Johnson generally protests that he did not obstruct
justice. However, he does not give any indication how his

appel l ate counsel would have disputed the sentencing court's
finding or what evidence the appellate counsel could have

di scovered to denonstrate that the obstruction of justice

3 Johnson argued in the district court that his attorneys were
ineffective by failing to raise all of the issues he presented in
his section 2255 notion, specifically nentioning his argunent
regardi ng the crack- powder cocai ne sent enci ng gui del i nes puni shnent
schene. Because Johnson does not raise and argue these issues on
appeal, they are deened abandoned. See Hobbs v. Bl ackburn, 752
F.2d 1079, 1083 (5th Cir.), cert. denied, 474 U S. 838 (1985).
Moreover, they are in any event wthout nerit.
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enhancenent was i nproper. Consequently, Johnson has not shown t hat
hi s appel |l ate counsel's failure to argue the obstruction of justice
argunent on appeal was either inproper or would have nmade a
difference in his sentence on appeal, and accordingly his claim
that appellate counsel was ineffective fails. See Lockhart, 113
S.Ct. at 844,

Johnson's appeal denonstrates no reversible error in the
deni al of his requested section 2255 relief. The district court's

judgnent is accordingly

AFFI RVED.



