IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60050

Ceral Fairley,

Pl ai ntiff-Appellee.
ver sus

The Prudential |nsurance Conpany of Anerica,
Def endant - Appel | ant,

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(91 Cv 74)

(Novenber 8, 1994)

Bef ore JOHNSON, HI GAd NBOTHAM and DAVIS, Circuit Judges.!?
PER CURI AM

Plaintiff Geral Fairley suffered an injury when he broke a
pane of glass and a shard struck his right eye. He filed for
benefits under a group policy issued by Prudential to his
enpl oyer claimng that he had suffered a total and irrevocabl e
| oss of sight. Prudential, the plan adm nistrator under this
ERI SA policy, denied coverage finding that the | oss of sight was
not "irrevocabl e" inasnuch as it could be regai ned through the

use of corrective appliances and/or surgery. The district court

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



reversed Prudential's judgnent and ruled in favor of Fairley.
Prudential appeals. Concluding that the district court failed to
give the proper deference to the plan admnistrator's factual
determ nations, we REVERSE the judgenent of the district court
and RENDER judgnent in favor of Prudential.

| . FACTS AND PROCEDURAL HI STORY

Ceral Fairley worked at the Leaf River pulp mll owned by
Great Northern Nekoosa Corporation. As part of his benefits
package, he was provi ded coverage under an acci dent and di smem
berment policy issued by Prudential. The policy was maintai ned
by Fairley's enployer as an enpl oyee welfare benefit plan as
defined by ERISA, 29 U S. C 81001, et seq. Under this policy,
Fairl ey would receive di snmenbernment benefits for |loss of certain
schedul ed nenbers of the body resulting directly from an
accidental bodily injury.

While working in his honme shop, Fairley, on February 14,
1990, struck a pane of glass wwth a wench causing a shard to
strike his right eye. Fairley imediately sought treatnent at
the Urgent Care Center in Hattiesburg, Mssissippi. The
following norning, Fairley went to see Dr. Lisa Herrington?
because of the persistent disconfort in his eye. After exam ning

Fairley, Dr. Herrington referred himto Dr. Lynn McMahan, an

2 Dr. Herrington was a | ocal optonetrist who was under
contract to provide eye care for all of the enployees at the Leaf
River plant. 1In that regard, Dr. Herrington had seen Fairley for
a nunber of years for his routine eye care needs. This included
regul ar eye checkups as well as prescription eye wear for use on
the job as required by OSHA



opht hal nol ogi st in Hattiesburg.

Fairl ey was exam ned by Dr. McMahan | ater that day. During
t hat exam nation, Dr. MMhan di sl odged the shard of glass from
Fairley's eye, diagnosed a | acerated cornea and surgically
repaired the cornea. The resulting scar reduced Fairley's vision
in his right eye to between 20/200-20/400. To inprove this
situation, Dr. MMhan suggested that Fairley undergo a corneal
transpl ant procedure.® Fairley was reluctant to undergo this
procedure, however.

In the neantine, on July 5, 1990, Fairley nmade a claimfor
benefits under the di snenbernent policy. The benefits under this
policy for "total and irrevocable |oss of sight" in one eye would
be $117,500.4 Upon receipt of this claim Prudential began to
investigate Fairley's claimto see if his loss of sight was, in
fact, "total and irrevocable." After having been infornmed by
Fairley that he did not intend to undergo the corneal transplant,
Prudential, in Decenber of 1990, denied benefits under the
policy. Prudential stated as its basis for this action its
determnation that Fairley's sight was not "irrevocabl e" inasmuch

as it could likely be recovered by neans of the surgery.

3 Oning to his relative youth and good health, Dr. MMhan
opined that Fairley was an excellent candidate for this surgery.
Accordingly, Dr. McMahan believed that the chances that this
operation would be a success were very high.

4 The anmpunt of coverage under the policy for the | oss of
sight of one eye is equal to one half the enpl oyee's anount of
i nsurance under the policy. However, in order to cone within the
ternms of the policy, the injury to the eye nust anmount to a
"total and irrevocable | oss of sight."
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In January of 1991, Fairley sought the advice of a second
opht hal nol ogi st, Dr. Matthew Mosteller of Mbile, Al abama. Dr.
Mostel | er exam ned Fairley and found that Fairley had 20/ 400
vision in his right eye.®> Nothing would bring back the vision in
that eye, Dr. Mosteller opined, except the corneal transplant
surgery. Even after that surgery, Dr. Msteller warned, Fairley
faced a ninety-nine percent chance of having to be fitted with a
corrective appliance in order to see with his right eye.® Such a
corrective appliance would take the form of gl asses, or, nore
likely, a hard contact |ens.

Even after this examnation, Fairley was still reluctant to
undergo this procedure. There appear to have been three reasons
for this: 1) Fairley had had difficulty in the past wearing soft
contact |enses; 2) OSHA reqgul ati ons forbade his wearing contact
| enses on the job; and 3) because of the dust, it was difficult
for Fairley to wear contact | enses when working in the chicken
houses he tended at his honme. For these reasons, Fairley told

Dr. Mosteller that he would think about the surgery.

5> This doctor likened the cornea to the crystal of a watch
and advised Fairley that he had a fully functional eye, but that
he could not see out of it because the "crystal" of the watch was
scrat ched.

6 Dr. Msteller further explained to Fairley in detail the
pros and cons of the transplant surgery. 1In addition to the near
certainty of having to wear a corrective appliance after the
surgery, Dr. Mosteller described this surgical option as a
"l'itfelong commtnent” to the care of his eye. It would involve
regul ar exam nations, treatnents and refitting of corrective
appliances for the rest of his l[ife. Mreover, it would likely
take fromsix nonths to a year after the surgery to determne if
the surgery was a success.



At this point, Fairley retained counsel to aid himin
securing insurance benefits under the di snenbernent policy. In
March of 1991, Fairley's attorney requested that Prudenti al
reconsider its decision, but Prudential again denied coverage.
Thus, on April 2, 1991, Fairley filed the instant action.

After filing this conplaint, Fairley's eye apparently began
to bother himand Fairley changed his m nd and deci ded to undergo
the surgery. Dr. Msteller perfornmed this surgery on May 13,
1991. Over the next seven nonths, Fairley continued to see Dr.
Mosteller on a regular basis. At the end of that tinme, it becane
clear that the operation had been a success. Although Fairley's
uncorrected vision in his right eye remai ned worse than 20/ 400,
Dr. Mosteller was able to inprove that vision to 20/30 by pl acing
a very powerful magnification glass in front of that eye. The
left eye was 20/20 without correction. In light of this, Dr.
Mosteller told Fairley that it would be inpractical for himto
wear gl asses because one side would have a thick |lens and the
ot her woul d be uncorrected. This would cause a very unbal anced
condition. Accordingly, Dr. Msteller suggested that Fairley be
fitted for a contact |ens.

Al though initially reluctant, Fairley did eventually allow
Dr. Mosteller to fit himfor a contact |ens on May 7, 1992.

Using a contact lens, Dr. Mosteller was able to bring the vision
in Fairley's right eye back to 20/20. For conveni ence, Fairley
then returned to the care of his local optonetrist, Dr.

Her ri ngt on.



Fairley went to Dr. Herrington on May 22, 1992, and she
fitted himwth a hard, gas-perneable contact |ens which
corrected the vision in his right eye to 20/20.7 Over the next
several weeks, Dr. Herrington saw Fairley several tinmes relating
to problens he was having in adjusting to the contacts.
According to Dr. Herrington, initial disconfort is normal anpbng
wearers of gas-perneable | enses. However, Dr. Herrington did
al so note that each tine that Fairley canme in, she docunented
objective findings of irritation to the eye. The last tine she
saw Fairl ey was on August 3, 1992. At that tinme, Fairley told
her that he had not worn the contact lens in a week because he
could not tolerate them

The next day, Fairley presented again to Dr. Msteller in
Mobile. Dr. Msteller found several sutures fromthe transpl ant
surgery that had beconme | oose and he renpbved them?® Further, Dr.
Mostell er explained to Fairley that if he could not wear the
contact, they could try a surgery called astigmatic keratotony.
However, Dr. Mbsteller described this surgery as a | ess favorabl e
choi ce because it was not half as accurate or predictable as a
technician fitting a lens. Fairley declined to undergo this

surgery and did not go to Dr. Mosteller again.

" \Wiile Dr. Herrington could correct Fairley's vision to
20/ 50 wth gl asses, she judged that it was inpractical for
Fairley to wear glasses for the sane reasons that Dr. Msteller
had.

8 Both Dr. Mosteller and Dr. Herrington agree that the
presence of these | oose sutures could have irritated Fairley's
eye and thus have contributed to Fairley's problens adjusting to
t he contact.



The parties submtted the case to the district court for
deci sion based on stipulated facts and evidence. The district
court reversed Prudential's determnation that the | oss of sight
was not "irrevocabl e" and awarded Fairley the benefits under the
policy. Prudential now appeals to this Court.

1. DI SCUSSI ON

The insurance policy at issue in this case is governed by
ERI SA, 29 U.S.C. 81001 et seq. Prudential, the plan
admnistrator for this policy, determned that there was no
coverage under the policy because the |oss of sight was not
"irrevocabl e" inasnmuch as it could be recovered by neans of
corrective appliances and/or surgery.

In this Crcuit, the standard of review enpl oyed by the
federal courts in review ng a decision made by a pl an
adm nistrator is well-settled.® Unless the plan adm nistrator is
given discretionary authority to interpret the plan, the
admnistrator's interpretation of the terns of the plan is to be
reviewed de novo. Firestone Tire & Rubber Co. v. Bruch, 489 U S
101, 115, 109 S. . 948, 956-57 (1989). However, we review only
for an abuse of discretion factual findings nade by the

admnistrator that reflect a reasonable and inpartial judgnent.

® When determning rights and obligations under an ERI SA-
regul ated plan, the federal courts are under a mandate to devel op
a body of federal common law. Pilot Life Insurance Co. v.
Dedeaux, 481 U.S. 41, 16, 107 S.C. 1549, 1557-58 (1987). 1In
making this law, federal courts can ook to state |law, but their
decisions are not to be based on any calculation of the majority
of state decisions. Arnold v. Life Ins. Co., 894 F.2d 1566, 1567
(11th G r. 1990).



Pierre v. Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1562
(5th Gr.), cert. denied, 112 S.C. 453 (1991); Southern Farm
Bureau Life Ins. Co. v. Mowore, 993 F.2d 98, 100-01 (5th Gr.
1993) .

The issue in this case is a narrow one. Under the terns of
the policy, Fairley can only recover if the |oss of sight that he
suffered was "total and irrevocable." Prudential does not
seriously contest that Fairley has suffered a "total" |oss of
sight in his right eye.! Instead, Prudential clains that the
| oss of sight was not "irrevocable."

The nmeaning of the term"irrevocable" in contracts such as
the one in issue herein has caused sone di sagreenent anong state
and federal courts around the nation. The majority of courts
have held that this |anguage i s unanbi guous and that a | oss of
sight is not irrevocable if it is capable of being recovered by

surgery or any other artificial neans.!* Oher courts have held,

0|t is not necessary, in order for a clainant to have
suffered a "total" |oss of sight, that the claimnt not be able
to perceive any light. Rather, to suffer a "total" |oss of sight
means to | ose the practical use and benefit of sight. Pan-
Anmerican Life Ins. Co. v. Terrell, 29 F.2d 460, 461 (5th Gr.
1928); Wallace v. Insurance Conpany of North Anerica, 415 F.2d
542, 544 (6th Cr. 1969); Loconotive Engineers Mut. Life & Acc.
Ins. Co. v. Meeks, 127 So. 699 (Mss. 1930); Reid v. Prudenti al
Ins. Co., 755 F. Supp. 372, 375 (MD. Fla. 1990). Prudentia
concedes that Fairley's uncorrected vision in his right eye,
which is worse than 20/400, is not sufficient to offer Fairley
any practical use and benefit of sight.

1 Arnold, 894 F.2d at 1568; Rice v. Mlitary Sales &
Service Co., 621 F.2d 83, 87 (4th Cr. 1980); Willace, 415 F. 2d
at 545; Arnold v. Equitable Life Assurance Soc., 189 Ga. App. 66,
66-67, 374 S.E.2d 782, 783 (1988); Crimv. National Life & Acci.
Ins. Co., 605 S.W2d 73, 76 (Mbo. 1980); Smth v. Geat Anmerican
Life I nsurance Co., 125 Ga. App. 587, 188 S.E. 2d 439 (1972);
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however, that sight, once |ost through accidental injury, is
irrevocable within the ternms of the policy regardl ess of whether
such sight could be substantially regained through surgery or
ot her artificial neans.??

The district court herein concluded that the fornmer |ine of
cases was nore persuasive. Accordingly, it agreed with
Prudential's basic premse that Fairley's |oss of sight was not
irrevocable if it could be regai ned by reasonabl e nedi cal steps
such as corrective appliances and/or surgery. W also agree with
t hat basic prem se.

As such, the issue as to whether Fairley's |loss of sight was
irrevocabl e reduced to the factual question of whether that sight
coul d be regai ned by neans of a corrective appliance and/ or
surgery. Wallace, 415 F.2d at 545. After review ng the nedical
records, Prudential, the plan adm nistrator, concl uded that
Fairley's sight could be recovered by use of a contact |ens.?®
As this was a factual determ nation nade by a plan adm nistrator
of an ERI SA-governed policy, it should have only been revi ewed
for an abuse of discretion. Pierre, 932 F.2d at 1562.

The district court did not review for an abuse of

Reliable Life Insurance Co. v. Steptoe, 471 S.W2d 430, 432
(Tex. G v. App. --Tyler 1971, no wit).

12 Knuckles v. Metropolitan Life Ins. Co., 480 P.2d 745,
747-48 (Utah 1971); Lee Boone v. United Founders Life Ins. Co.,
565 S.W2d 380, 381 (Tex.C v.App.--Fort Wrth 1978, wit ref'd
n.r.e.).

13 Al so, the plan adm nistrator al so noted that gl asses
and further surgery still remained as viable options.
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di scretion, however. Rather, the district court concluded that
Prudential erred because it focused too nmuch on nedi cal
possibilities. In the |laboratory, the doctors could refract
Fairley's eyes and could return his vision to 20/20 by using a
contact |lens. However, the district court concluded that
Prudential had not properly taken into account the difficulties
that Fairley had encountered in attenpting to wear the contact
lens in his everyday life. Accordingly, the district court
appears to have discounted the plan admnistrator's factual
concl usi on and conducted a de novo review of the facts this tine
including Fairley's real-world difficulties with the contact
| ens. The result was that the district court found that, after
reasonable efforts, Fairley was unable, in the pursuit of his
everyday affairs, to adjust to any corrective appliance and thus
his | oss of sight was irrevocable.

We agree with the district court that in determning if a
claimant's loss of sight is irrevocable, the claimant's real -
world ability to adjust to nedical corrections nust be taken into

account . However, it is not as clear to us that such facts

4 For instance, in Rice v. Mlitary Sales & Service Co.
the claimant's loss of loss of sight in his injured eye could be
brought back to practical utility in a |aboratory by the use of a
contact lens. 621 F.2d at 85. Use of this Iens, however, would
cause substantial double vision problens which could only be
sol ved by covering his uninjured eye. As there would be a | oss
of sight in at |east one eye either way, the court found that the
| oss of sight was irrevocable. 1d. at 87.

Also, in Roy v. Allstate Insurance Co., 383 A 2d 637, 639
(Conn. Super. C. 1978), the court found that even though the
claimant's vision could be brought back to practical use by neans
of a contact lens, the claimant's vision was still irrevocable.
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were not considered by the plan adm nistrator in this action. In
any case, we do not find that the district court was justified in
si dest eppi ng the abuse of discretion standard announced by this
Court for review ng factual determ nations nmade by ERI SA-pl an
adm ni strators and conducting a de novo review.

The question before the district court was whether the plan
adm ni strator abused its discretion in nmaking its factual
determnation that Fairley's vision was not irrevocable. Pierre,
932 F.2d at 1562. That is also the question before this Court.

To answer that question, we turn to the evidence. That
evi dence shows that by using the contact lens, Fairley's vision
in his |left eye could be returned to 20/20. Further, Fairley
stated that he |l oved the vision he got using the contact.
Undoubtedly, Fairley had trouble adjusting to the contact |ens,
but all of the doctors testified that difficulty in adjusting to
gas-perneable lenses is normal for all wearers. Moreover,
al t hough the evidence shows a clear pattern of difficulties with
the contact lens, the record also reveals that Fairley was able

to wear the lens for a substantial period of tinme.*® Finally,

Thi s was because the claimant could only wear the contact for a
limted period of tinme each day. 1d.; see also Hohn v. Nationw de
Ins. Cos., 457 A 2d 858, 861 (Super. C. Pa. 1982) (finding that

| oss of sight was irrevocabl e where, because of corneal scar, it
was unsafe for claimant to wear contact |enses for nore than
eight to ten hours per day).

15 Al'so, at the last nedical appointnent recorded in the
evidence, Dr. Mosteller renoved a | oose suture fromthe cornea
transpl ant operation. Both Dr. Msteller and Dr. Herrington
testified that this could irritate the eye and affect Fairley's
ability to tolerate the contact. However, there is nothing in
the record as to Fairley's current ability to tolerate the
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while Dr. Herrington concluded that Fairley could not adjust the
lens, Dr. Mosteller testified that he could see no contra-
indication to Fairley's wearing the | ens.

Alternatively, even if Fairley could not adjust to wearing
the contact |lens, the evidence showed that gl asses still renained
an untried option. By use of glasses, Fairley's vision could be
brought back to 20/50. It is true that both Dr. Herrington and
Dr. Mosteller agreed that gl asses were not the best option as
they woul d nake Fairley feel unbalanced. However, Dr. Mosteller
testified that if Fairley had been | ocal such that he coul d have
seen Fairley on a regular basis and thus have nade fine
adjustnents in the prescription, he would have tried gl asses.

Al so, there was the possibility that an additional surgery would
have hel ped Fairley's vision.

In light of the above evidence, we are unable to concl ude
that the plan adm ni strator abused its discretion when it
determ ned that Fairley's vision could be recovered by neans of
corrective appliances and/or surgery. Southern Farm 993 F.2d at
101. Accordingly, Fairley was not entitled to benefits under the
policy as his loss of sight was not irrevocable.

I11. CONCLUSI ON

The district court herein erred when it reviewed the plan
adm nistrator's factual determ nation de novo. Instead, it
shoul d have reviewed only for an abuse of discretion. In |ight

of the evidence in the record that suggests that Fairley's vision

contact after this irritant was renoved.
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coul d be regai ned through the use of corrective appliances and/ or
surgery, there was no abuse of discretion in the plan
admnistrator's denial of benefits. Therefore, the judgnment of
the district court is REVERSED and we RENDER judgnent in favor of

Prudential by reinstating the judgnent of the plan adm nistrator.
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