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(Septenmper 15, 1994)

Before POLI TZ, Chief Judge, DUHE and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:”’

Vivid Video, Inc. and Vivid Video Direct (collectively Vivid
Vi deo) appeal the denial of a notion to alter or anend a judgnent
requiring their paynment of $26,000 in fines for contenptuous
failure to conply with a subpoena duces tecum W affirm

Backgr ound

A subpoena duces tecum was issued by a grand jury in the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Northern District of Mssissippi for certain business records of
Vivid Video, a California-based distributor of sexually explicit
materials. Vivid Video noved to quash the subpoena as burdensone.
After a hearing the district court nodified the subpoena and
ordered conpliance by June 17, 1991. Vivid Video refused to
conply, resulting in a contenpt hearing on June 28, 1991 in which
Vivid Video was found in contenpt and each entity was ordered to
pay $1000 per day for each day thereafter in which it failed to
conply with the order enforcing the nodified subpoena. The
district court declined to stay its order or the accunul ati on of
the fine pendi ng appeal.

Vivid Video appealed the contenpt order to this court and
sought a stay of the daily penalty for failure of conpliance with
the subpoena duces tecum W denied the stay. Vivid Video
pronmptly conplied with the subpoena and subsequently dismssed its
appeal .

The governnent successfully noved for judgnent for the 13 days
of nonconpliance, a total of $26,000 plus interest and costs.
Vivid Video sought a nodification of the judgnent under
Fed. R Cv.P. 59(e), contending that it had chall enged t he cont enpt
order in good faith and that the trial court had erred by failing
to consider the chilling effect of its order on Vivid Video's first
anmendnent rights. The district court denied the Rule 59(e) notion
and Vivid Video tinely appeal ed.

Anal ysi s
Vivid Video insists that it refused to conply with the



contenpt order solely to obtain appellate review of the sanctions.
In assessing the fine, Vivid Video contends, the district court did
not consider their good faith. In United States v. United M ne
Wrkers,! the Supreme Court established the criteria for civi
contenpt sanctions: the harm from nonconpliance, the probable
effectiveness of the sanction, the financial resources of the
contermmor and the burden the sanctions may inpose, and the
wi || ful ness of the contemmor in disregarding the court's order.?

The district court based the per diemfine on factors outlined
by the Suprenme Court, expressly noting the grand jury's need for
t he docunents, the size and fiscal health of Vivid Video, and its
del i berateness in declining to obey the contenpt order. The
district court nmade t he consequence of conti nued nonconpliance very
clear. The suggestion that the contenpt order was entered nerely
to enabl e an appeal and not to inpose actual, coercive penalties
for nonconpliance is not supported by the jurisprudence or the
instant record. Vivid Video offers no authority for the
proposition that its admttedly deliberate defiance of a court
order should be exenpt from sanctions because its refusal to obey
a court order was well-intentioned.

Vivid Video contends, in passing, that the per diemrate is
excessi ve. Nothing is offered to show error in the district

court's uncontradicted findings of the corporations' financial

1330 U.S. 258 (1947).

2See UMN Lamar Fin. Corp. v. Adans, 918 F.2d 564 (5th Cr.
1990) .



standings. The trial court's finding of contenpt and assessnent of
t he anmbunt of sanctions are consistent with the teachings of United
M ne Workers.

Vivid Video would have us vacate the sanctions because the
contenpt order sonehow chilled the exercise of its protected first
anendnent rights. Qur colleagues in the Fourth Grcuit cautioned
that courts should not "rubber-stanp every subpoena of business
records of a commercial enterprise that distributes material in a
presunptively protected nedium"?3 Absent sone scrutiny,
prosecutors m ght pursue fishing expeditions with no purpose ot her
t han harassnent of unpopul ar but | egal businesses. Having noted
this caution, our colleagues upheld a subpoena duces tecum for
busi ness records against an identical first anmendnent chall enge,
finding that the district court there, as in the case before us,
had tail ored t he subpoena to i ncl ude only docunents relevant to the
grand jury's tasks.

The Suprene Court's decision in University of Pennsylvania v.
EECC' is instructive of the boundaries of subpoena power in |ight
of the first amendnent. The Court rejected the call for hei ghtened
scrutiny of a subpoena duces tecumwhich purportedly chilled first
anendnent academ c freedom Upon a denonstration of bad faith,
protection m ght be accorded, but nere specul ati on about a chilling

ef fect was not sufficient to defeat a validly i ssued subpoena duces

3In Re Grand Jury 87-3 Subpoena Duces Tecum 955 F.2d 229 (4th
Cr. 1992).

1493 U.S. 182 (1990).



t ecum

In the case at bar we find neither evidence nor citation of
authority supportive of the proposition that the business records
subpoenaed are deserving of first anmendnent protection. Mer e
all egations of bad faith or specul ation of chilling consequence of
a subpoena do not suffice.

The judgnent appeal ed is AFFI RVED



