IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60030

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
WLMER COLI VER ROVE, JR ,
Def endant - Appel | ant.

R S b b b Sk S S S IRk Sk Sk S kS Rk Sk S S S R Rk Sk S Sk S S b b S Sk S S S S S R

No. 94-60031

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
W LMER ROVE,
Def endant - Appel | ant.

R I b b b Sk S S S S Rk Sk S S kR Sk S S S b b b b Sk Sk S Sk S S R Sk Sk S S S S b



No. 94-60032

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
PLAS- CHEM CQOATI NGS, | NC. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(CR-1:92-0040(P)(R), CR-1:93-36(P)(R) & CR 1:93-36-02-PR)

(May 11, 1995)
Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM *

After areviewof the briefs, the record, and the argunents of
counsel, we are unpersuaded that the district court erred in
sentenci ng the defendants, Wlner O Rowe and Pl as- Chem Coati ngs,
Inc. Wth regard to case nunber S92-00040PR, the district court
was not clearly erroneous in calculating the "anount of |o0ss”
attributed to Rowe as $656, 000 under section 2F1.1 of the United

St ates Sentenci ng Gui delines. Furthernore, Rowe was gi ven adequate

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



opportunity at the sentencing hearing to challenge this

calculation. See United States v. Chappell, 6 F. 3d 1095, 1101 (5th

Cir. 1993) (reviewng district court's determ nation of "anount of
| oss" for clear error). W additionally are not persuaded that the
gover nnent breached any agreenent regardi ng sentencing. Rowe had
not agreed to any specific amount for use in calculating his
sentence and no specified anount was part of the plea agreenent.
As to restitution, we hold that the district court properly
considered the ability of Rowe to pay and the actual |osses
sustained by the victim Ingalls Shipbuilding, Inc., when ordering
Rowe to pay restitution of $201,273.48. As to case nunber 93-CR-
36- PR, Rowe and Pl as- Chem agreed as part of the plea agreenent to
wai ve the right to appeal their sentences, except for an upward
departure from the Sentencing Cuidelines. Because the district
court did not wupwardly depart from a sentence specifically
aut horized by the guidelines in sentencing either defendant and
because the governnent did not breach the plea agreenent when the
court enhanced t he def endant s sent ences under section
2QL. 2(b)(1)(A), we find that the defendants waived the right to
appeal any issue relating to sentencing under case nunber 93-CR-
36- PR, including sentence enhancenent and restitution. For these
reasons, the judgnent of the district court is

AFFI RMED



