UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60028

CELESTI NA PARRA, AS BENEFI Cl ARY UNDER POLI CY NUMBER 44355,
Pl ai ntiff-Appellant,

VERSUS

MOUNTAI N STATE LI FE | NSURANCE COVPANY OF ANMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA-C-92-145)
(April 3, 1995)

Before WSDOM KING and DUHE, Circuit Judges.
WSDOM Circuit Judge:”’

The issue on appeal in this case is whether the
Enpl oynent Retirenent Security Act ("ERISA")! preenpts state |aw
causes of action. The district court dismssed the plaintiff,

Celestina Parra's, state |aw causes of action against Muntain

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of law inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

1 29 U.S.C. §§ 1001- 1461 (1985).



State Life Insurance Conpany under Rule 12(b)(6) of the Federa
Rules of Civil Procedure. W reverse the judgnent of the tria
court and remand the case for a trial on the nerits.
I

Luis Parra worked for the Gunwald Printing Conpany.
After he died, his wife, named beneficiary under an insurance
policy, sued Muntain States Life Insurance Conpany of Anerica
("Mountain States") in state court for its failure to pay death
benefits. Celestina Parra, the plaintiff/appellant, alleged state
| aw causes of action for breach of contract, violations of the
Texas |nsurance Code,? violations of the Texas Deceptive Trade
Practices Act,® negligence, and gross negligence. Basi ng
jurisdiction on diversity of citizenship, the defendant renoved t he
case to federal court, and the parties agreed to have the case
tried by a nmagistrate judge. The defendant noved for summary
judgnent, arguing that Luis Parra's application for insurance was
an offer to contract never accepted by Mouwuntain Life, and that no
contract for insurance was ever forned by Luis Parra and Mountain
Life.

The trial court denied Muuntain Life's notion, finding
that there was a genuine issue of fact whether a policy was in
effect at the tinme of Luis Parra's death. In its order denying

Mountain Life's notion for sunmary judgnent, the trial court raised

the ERISA issue sua sponte. The court comented that although
2 Art. 21.21-2 Texas | nsurance Code.
3 Tex. Bus. & Comm Code § 17.50(A)(4).
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neither party raised the i ssue of whether the insurance policy was
covered by ERI SA, the court was of the opinion that "the policy in
gquestion is part of an enployee benefit plan that is nost |likely
subject to the provisions of [ERISA]".

Mountain Life then filed a notion to dismss the
plaintiff's conplaint for failure to state a claim upon which
relief could be granted i n accordance with Rule 12(b)(6). Mountain
Life argued that ERI SA covered the insurance policy and that the
plaintiff's state law clainms were preenpted by ERISA. The tria
court granted the plaintiff |eave to anend her conplaint, and the
plaintiff amended her conplaint to plead, inthe alternative to her
state | aw causes of action, a cause of action under ERI SA.  The
plaintiff also filed an opposition to the defendant's Rule 12(b)(6)
nmotion, asserting that her conplaint stated clains upon which
relief could be granted under state law or, in the alternative
under the provisions of ERI SA

In its order granting the defendant's notion to dism ss
the plaintiff's state | aw causes of action, the trial court found
that the insurance policy in question fitted the definition of an
enpl oyee welfare benefit plan, that the plan was covered by the
provi sions of ERISA, and that the plaintiff's state | aw causes of
action were preenpted by ERI SA The trial court dismssed the
plaintiff's state | aw causes of action, and the case went to trial
for consideration of the plaintiff's alternative causes of action
under ERI SA. The defendant filed a notion for judgnment as a matter

of law in accordance with Rule 50 of the Federal Rules of G vi



Procedure, arguing that no reasonable jury could find that under
the provisions of ERISA the plaintiff had denonstrated that a
contract of insurance existed between Luis Parra and Muntain
States. Before the case went to the jury, the trial court granted
the defendant's notion for judgnent as a matter of |aw.

From that final judgnent, the plaintiff appeals. She
contends that the trial court conmtted reversible error in finding
that ERI SA preenpted her state | aw clainms and by di sm ssing those
clains under Rule 12(b)(6). W agree.

I

This Court reviews de novo a dismssal for failure to
state a clai munder Rule 12(b)(6), and we uphol d the di sm ssal only
if it appears that no relief could be granted under any set of
facts that could be proved consistent with the allegations.* In
this case, the defendant did not raise the affirmative defense of
ERI SA preenption in its answer; the defendant raised the issue for
the first time inits notion to dism ss under Rule 12(b)(6). The
rule in this Grcuit provides that affirmative defenses may be
raised by notion to dismss provided that the conplaint shows
affirmatively that a claimis barred by the affirmative defense.?®

Determ ni ng whether the plaintiff's state | aw causes of

4 Barrientos v. Reliance Standard Life Ins. Co., 911
F.2d 1115, 1116 (5th Cr. 1990), cert. denied, 498 U. S. 1072 (1991)
(quoting Baton Rouge Bldg. & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr. 1986)).

5 See Herron v. Herron, 255 F.2d 589, 593 (5th Gr.
1958) .




action are barred by ERI SA preenption is a several step process.?®
The first step is to determ ne whether the trial court correctly
concluded that the insurance programin this case is an "enpl oyee
benefit plan" that falls within the coverage of ERI SA If we
conclude that the plan is covered by ERISA, we turn to the second
gquestion of whether ERI SA preenpts the plaintiff's state | aw causes
of action.

ERI SA applies to enployee benefit plans that are
established or nmaintained by an enployer or an enployee
organi zati on engaged in conmerce or in any industry or activity
affecting comerce.’ ERI SA regqulates two kinds of "enployee
benefit plans": enpl oyee welfare benefit plans and enpl oyee
pensi on benefit plans.?® This case involves enployee welfare
benefit plans. ERI SA defines these:

any plan, fund, or program . . . established

or mai ntai ned by an enpl oyer or by an enpl oyee

organi zation, or both, to the extent that such

pl an, fund, or program was established or is

mai nt ai ned for the purpose of providing for

its participants or their Dbeneficiaries,

through the purchase of I nsurance  or

ot herwi se, (A) nedical, surgical, or hospita

care or benefits, or benefits in the event of

si ckness, accident, disability, death or

unenpl oyment . . . .°

Whet her a particular set of insurance arrangenents constitutes an

6 Barrientos, 911 F.2d at 1116.
7 29 U.S.C. § 1003(a) (1985).
8 29 U.S.C. 8 1002(3) (1985); Hansen v. Continental

Ins. Co., 940 F.2d 971, 976 (5th Gr. 1991).
9 29 U.S.C. § 1002(1) (1985).
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"enpl oyee wel fare benefit plan" is a question of fact.?°

To qualify as a plan covered by ERI SA, an enpl oyer or
enpl oyee organi zation engaged in an industry or activity affecting
commerce, and not individual enployees, nmust establish or maintain
the plan.* The plaintiff does not dispute that Luis Parra's
enpl oyer, the Gunwald Printing Conpany, is an enpl oyer engaged in
activities affecting conmmerce. The plaintiff does dispute,
however, that the Gunwald Printing Conpany established or
mai nt ai ned this insurance pl an.

To determne whether an enployer "established or
mai nt ai ned" a benefit plan covered by ERISA, we conduct two
inquiries. First, we apply the Safe Harbor Provision of ERI SA
prescribed by the Secretary of Labor to determne initially whether
the insurance policy at issue is excluded from ERI SA's cover age.
Under that provision, an insurance policy is not covered by ERI SA
if:

(1) No contributions are made by an enpl oyer

or enpl oyee organi zati on;

(2) participation [in] the program is

conpletely voluntary for enpl oyees or nenbers;

(3) The sole functions of the enployer or

enpl oyee organization with respect to the

programare, w thout endorsing the program to

permt the insurer to publicize the programto

enpl oyees or nenbers, to collect premuns

t hrough payroll deductions or dues checkoffs

and to remt themto the insurer; and

(4) The enployer or enployee organization
receives no consideration in the form of cash

10 Hansen, 940 F.2d at 976; Gahn v. Allstate Life Ins.

Co., 926 F.2d 1449, 1451 (5th Gr. 1991).

1 Hansen, 940 F.2d at 977-78 (citing Donovan v.
Dllingham 688 F.2d 1367, 1373 (11th G r. 1982) (en banc)).
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or otherwise in connection with the program

ot her than reasonabl e conpensati on, excluding

any profit, for admnistrative services

actually rendered in connection wth payrol

deductions or dues checkoffs.!?
To be exenpt from ERI SA, an insurance plan nust neet all four
criteria.?®

After considering the plaintiff's conplaint, we cannot
say that no relief could be granted under any set of facts that
coul d be proved consistent with the allegations in the plaintiff's
conpl ai nt. Par agraph seven, for exanple, of the plaintiff's
response to the defendant's notion for summary judgnent all eges
that Gunwald Printing did not make any contributions to the
i nsurance program ! Participation in the program appears to have
been voluntary, and the plaintiff's conplaint does not state that
the Gunwald Printing Conpany received any conpensation in
connection with the adm nistration of the insurance program It is
possible that, given the opportunity, the plaintiff could have
shown that the insurance plan in this case fits each of the Safe
Harbor criteria. It was, therefore, inappropriate for the tria
court to conclude on the pleadings that ERI SA covered this

i nsurance pl an.

The Saf e Harbor Provision is not, however, the only neans

12 29 CF.R 8 2510.3-1(j) (1993).
13 Gahn, 926 F.2d at 1452.
14 The paragraph all eges that "since the enpl oyer has

made no paynent of any benefits that m ght be applicable under
ERI SA, plaintiff should be entitled to proceed under state
remedi es".



by which a plaintiff may denonstrate that ERI SA does not cover an
i nsurance program |If a court does not find that the Safe Harbor
criteria are satisfied, the court goes on to ask whether, "fromthe
surroundi ng circunstances [sic], a reasonabl e person can ascertain
the intended benefits, a class of beneficiaries, the source of
financi ng, and procedures for receiving benefits".® To make this
determ nation, we focus on the enployer and its involvenent with
t he pl an. ¢

This Court has held that where an enpl oyer does not hi ng
nmore than purchase insurance for its enployees and has no further
i nvol venent with the collection of prem uns, adm nistration of the
policy, or submssion of clains, the plan is not an ERI SA plan.?’
W requi re sonme neani ngful degree of participation by the enpl oyer
in the creation and admnistration of the plan, and we require
evi dence that the enployer intended to provide its enployees with
a wel fare benefit programthrough the purchase and mai nt enance of
a group insurance policy.?!8

The plaintiff's conplaint states that the policy was

provided by Luis Parra's enployer. The conplaint does not,

15 Gahn, 926 F.2d at 1452 (quoting Donovan v.
Dllingham 688 F.2d at 1373).

16 Hansen, 940 F.2d at 978 (quoting Gahn, 926 F.2d at
1452).

17 Hansen, 940 F.2d at 978 (citing Kidder v. H& B

Marine Inc., 932 F.2d 347, 353 (5th Cr. 1991); Menorial Hospita
System v. Northbrook Life Ins. Co., 904 F.2d 236, 242 (5th Cr.
1990) .

18 Menorial Hospital, 904 F.2d at 241.
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however, offer any indication that Gunwald Printing participated
in the creation of the plan, endorsed the programor participated
in the admnistration of the plan. It is quite possible that,
gi ven the opportunity, the plaintiff could have shown that G unwal d
Printing did not participate in the creation or adm nistration of
the insurance plan. Such a show ng would be consistent with the
plaintiff's allegations of state | aw vi ol ati ons and woul d precl ude
coverage by the provisions of ERI SA We cannot say, therefore,
that no relief could be granted under any set of facts that could
be proven consistent with the plaintiff's allegations.

The defendant strongly argues that this Court cannot
reverse the decision of the trial court, even if the trial court's
deci sion was erroneous, because to do so would give the plaintiff
two trials: one trial on her ERI SA causes of action and one tri al
on her state |law causes of action. This, the defendant urges,
woul d give the plaintiff "two bites at the apple".

Al t hough the argunent "two bites at the apple" is al ways
intriguing, here it is unpersuasive. In response to the
defendant's Rule 12(b)(6) notion raising ERISA for the first tine,
the plaintiff anmended her conplaint to allege state | aw causes of
action and, in the alternative, causes of action under ERI SA
Al ternative pleadings may be inconsistent.!® By pleading a cause
of action under ERISA, the plaintiff did not concede to ERISA

coverage of this insurance plan nor to ERI SA preenption of their

19 Fed. R Civ. P. 8(e)(2); Banco Continental v.
Curtiss Nat'l Bank of Mam Springs, 406 F.2d 510, 513 (5th Gr.
1969) .




state law clains. Had the trial court denied the defendant's
nmotion to dismss, the trial would have included a determ nation of
whet her ERISA did in fact cover this insurance plan and whet her
ERI SA preenpted any or all of the plaintiff's state | aw causes of
action. W reverse the trial court's erroneous decision and remand
the case for a trial on the nerits. This does not give the
plaintiff two trials. Qur decision today gives the plaintiff the
trial she should have had.

Because we find that in this case, the trial court erred
in concluding that on the face of the pleadings ERI SA covers the
i nsurance plan, we do not address the second step in the inquiry,
whet her ERI SA preenpts the plaintiff's state | aw causes of action.

Rever sed and r emanded.
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