UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60009
Summary Cal endar

ANNETTA STROTHER,
Pl ai ntiff-Appellant,
VERSUS
COLUMBI A- BRAZORI A | NDEPENDENT SCHOOL DI STRI CT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- G 92- 316)

(July 25, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Annetta Strother appeal s an adverse summary judgnent in her §

1983 action. W AFFI RM
| .

In October 1990, Strother was term nated as cafeteria manager
for Brazoria Elenmentary School. The letter formally so notifying
her, signed by Assistant Superintendent Phillip Mtchell, stated
that the termnation was based on allegations that Strother had

stolen food and because of other nanagenent problens. St r ot her

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



filed this 42 U S.C. 8§ 1983 action against the Col unbi a-Brazori a
| ndependent School District (CBISD); Mtchell (individually and in
his capacity as Assistant Superintendent of CBI SD); Barbara Searcy
(individually and in her capacity as Director of Food Services for
CBI SD); and Phu Master, one of Strother's co-workers.? Strother
alleged that she was termnated in violation of due process;
specifically, that her property and liberty interests were
vi ol at ed, because she was term nated w thout just cause and based
on fabricated accusations.?

I n Decenber 1993, the district court granted summary judgnent,
and dism ssed Strother's property and liberty interest clains with
prejudice. It concluded that Strother was an at-w || enpl oyee, and
therefore had no protected property interest in her job as
cafeteria manager, and could be termnated at any tine. | t
concluded also that she was afforded several opportunities,
including a nane-clearing hearing, to "present her side of the
story" both before and after she was discharged; and that these
opportunities fulfilled CBISDs obligation wth regard to

Strother's liberty interest in her position.

2 Searcy investigated the theft and other allegations against
Strother, and participated in the decisionto termnate her; Mster
conplained to Searcy that Strother had taken food from the
cafeteria and had criticized Master unjustly. W refer to all the
def endants coll ectively as "CBI SD'

3 Strother also clainmed that she was termnated in retaliation
for having engaged in protected activities; and that "Defendants
never acquired jurisdiction to consider any term nation of [her]
enpl oynent"”. The district court granted partial summary judgnent
on these clains in April 1993; and Strother does not present them
on appeal .



1.

Strot her chall enges the adverse sunmary on her property and
liberty interest clains. W review a summary judgnent de novo
viewi ng the record and inferences drawn fromit in the |Iight nost
favorable to the non-novant. Topalian v. Ehrman, 954 F.2d 1125,
1131 (5th Gir.), cert. denied, ___ US _ , 113 S. C. 82 (1992).
It is proper "if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law " Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986); Fed. R Cv. P. 56(c). | f the novant neets its initia
burden of showi ng that there is no genuine issue of material fact,
the burden shifts to the non-novant to produce evidence or
desi gnate specific facts show ng the exi stence of a genuine issue
for trial. Celotex, 477 U S. at 322-24; Fed. R CGv. P. 56.

A

CBI SD presented anple evidence to show that, as a matter of
| aw, Strother had no protected property interest in her position
In 1990, the year she was discharged, Strother had no witten
contract, and thus was an at-will enployee. Further, CBISD
regul ations provided that "auxiliary" enpl oyees (such as cafeteria
wor kers) were to be at-will enployees. Mreover, CBISD presented
evi dence that no agent of CBISD, other than the superintendent, was
authorized to nodify the terns of an enpl oyee's contract; and that

any purported nodifications of Strother's contract nmade by her



previous supervisor (her sister-in-law were nmade wthout
authority.*

Relying, inter alia, on this evidence and on cases from Texas
state courts and this circuit, the district court concluded
correctly that, as a matter of law, Strother had no protected
property interest in her position. See Christian v. MKaskle, 649
F. Supp. 1475, 1476, 1478-79 (S.D. Tex. 1986) (when enployee
asserts that governnent enpl oyer deprived hi mof property interest
in continued enpl oynent, enpl oyee nmust first showlegitimte cl ai m
of entitlenent to position, based on state |aw, enpl oynent may be
at-will even if enployee is afforded certain procedural rights,
such as hearing); Sabine Pilot Serv., Inc. v. Hauck, 687 S.W2d
733, 734 (Tex. 1985) (enploynent for indefinite term or wthout
witten or oral contract specifying period of enploynent is
enpl oynent at-will, which generally may be term nated wi t hout cause
and at any tine); Staheli v. University of M ssissippi, 854 F. 2d
121, 125 (5th Gr. 1988) (informal or customary understanding

4 Strother's assertion that she had a property interest in her
position appears to have been founded primarily on representations
made to her by El eanor Stuckey, her sister-in-law, and previously
her supervisor. Stuckey had sent Strother a "Letter of Reasonabl e

Assurance", essentially a notification that if she accepted
enpl oynent with CBISD for the followng year, she would be
ineligible to claimunenploynent benefits. In noving for summary

judgnent, defendants asserted that the letter was executed to
conply with Tex. Rev. Cv. Stat. Art. 5221b-1(f) (1) (Unenpl oynent
Conpensation Act), not as a witten contract of enploynent. The
district court concluded that the letter did not constitute a
contract between Strother and CBI SD.

4



cannot create property interest in a position in face of forma
rules to the contrary).?®
B

Furthernore, the district court correctly granted sunmary
j udgnent against the liberty interest claim Strother asserts that
the court recognized "nerit in her ... claim" but inproperly
dismssedit in favor of judicial econony. Her characterization of
the court's conclusion regarding her liberty interest claimis, at
best, m sl eading: the court, rather than finding the claim
meritorious, concluded that the renedy for any violation of
Strother's liberty interest was a nane-cl eari ng hearing, which she
had received. E. g., Wlls v. Hico Indep. Sch. Dist., 736 F.2d 243,
256 & n.18 (5th Cir. 1984), cert. dismd, 473 U S. 901 (1985) (to
establish a Iliberty interest, plaintiff nust show that his
governnent al enpl oyer has brought false and stigmatizing charges
against him which damage his ability to find other enploynent;
remedy for deprivation of liberty interest is nane-clearing
hearing, either before or after publication of stigmatizing

charges) (internal citations and quotation ontted).®

5 Strother also contends that the court erred in applying
M ssissippi law in its discussion of whether a property interest
exi st ed. This contention is neritless. Courts are directed to
look to state law in determning whether a property interest
exi sts, Board of Regents of State Colleges v. Roth, 408 U S. 564,
577 (1972), Christian, 649 F. Supp. at 1476. The court relied
properly on Texas |law (although it also cited federal cases from
this circuit in its discussion of how such a property interest is
created).

6 As shown supra, Strother's contention that the district court
"ignored" her due process clains, to include procedural due
process, is neritless.



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



