UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60002
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

HERI BERTO G TORRES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(93- CR-88-1)
(Decenber 15, 1994)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *
The Appellant, Heriberto Torres, appeals his conviction for
bei ng an accessory after the fact in violation of 18 U S.C. § 3.

Finding no reversible error, we AFFI RM

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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FACTS AND PROCEDURAL HI STORY

Torres and Cesar Cuel lar were enpl oyed as cri m nal
investigators for the county attorney's office of Zapata County,
Texas. A paid informant, Jorge Carcano, told Drug Enforcenent
Agency officers and county officials that Cuellar was stealing
narcotics fromconfiscated drug shi pnments. Cuellar was arrested
during a sting operation and charged with several narcotics
violations. Torres was charged as an accessory after the fact.
Cuel | ar pleaded guilty pursuant to a plea bargain and testified
for the Governnent at Torres's trial. The jury convicted Torres,
and the court sentenced himto a forty-one nonth term of

i nprisonnment. Torres raises several issues on appeal.

|. The Sufficiency of the Evidence

Torres contends that the evidence is insufficient to support
his conviction. The standard for evaluating the sufficiency of

the evidence is that enunciated in U.S. v. Bell, 678 F.2d 547

(5th Gr. 1982) (en banc), aff'd, 462 U S. 356 (1983):

It is not necessary that the evidence excl ude
every reasonabl e hypot hesis of innocence or
be wholly inconsistent with every concl usion
except that of guilt, provided a reasonable
trier of fact could find that the evidence
establishes guilt beyond a reasonabl e doubt.
Ajury is free to choose anong reasonabl e
constructions of the evidence.

ld. at 549 (footnote omtted). This Court nust view the direct
and circunstantial evidence adduced at trial, as well as al
i nferences reasonably drawn fromit, in the light nost favorable

to the verdict. U.S. v. Sanchez, 961 F.2d 1169, 1173 (5th Cr.),

cert. denied, 113 S. C. 330 (1992).




Cuel l ar testified that he and Torres had stol en
approxi mately sixty pounds of marijuana in a previous drug
"ski nm ng" operation.! Cuellar stated that he, Torres, and Jose
Barrera, Sr., had planned to steal five hundred pounds of
marijuana from Carcano during the "sting" transaction in which
Cuellar and Barrera were arrested. Torres had agreed to remain
in the office to cover for Cuellar while he and Barrera? picked
up the drugs. Cuellar called Torres several tinmes during the
afternoon to apprise himof the status of the transaction. After
Cuel l ar was arrested, he called Torres fromthe county jail to
reassure Torres that Torres was not a suspect.

Cuel | ar was soon rel eased on bond. According to Cuellar,
Torres agreed to provide false evidence for the defense at
Cuellar's trial. Cuellar and Torres decided that Cuellar needed
"docunentation" of his innocence. Because Cuellar no |onger had
access to the county investigators' offices, Torres provided
bl ank fornms on which Cuellar wote a nunber of "investigative
reports.” \When Cuel lar needed nore forns, Torres provided a
second batch. Torres placed the conpleted reports in Cuellar's
former desk. Cuellar hoped that the reports woul d excul pate him
by making the authorities believe that Carcano was the subject of
Cuel | ar' s undercover investigation.

Torres admtted that he provided Cuellar with bl ank county
forms and that he placed the conpleted reports in Cuellar's desk.

He di scl ai med any knowl edge of Cuellar's illegal activities,

! Carcano confirmed that Torres had participated in
Cuellar's earlier drug-skinmmng activities.

2 Barrera was responsible for selling the drugs.

3



however, and insisted that he was nerely an i nnocent dupe who had
been taken in by his nentor, Cuellar. Torres testified that he
had believed that Cuellar sinply wanted to tie up | oose ends by
submtting reports on all of his fornmer cases.

The foregoing evidence was sufficient for a reasonable jury
to have found Torres guilty beyond a reasonabl e doubt as an
accessory after the fact. By delivering a guilty verdict, the
jury made credibility determ nati ons against Torres and in favor
of Cuellar. This Court wll not disturb those determ nations.

See U S. v. Garcia, 995 F.2d 556, 561 (5th Gr. 1993).

Il. The Comments by the Prosecutor

Torres argues that reversible error occurred when the
prosecutor (1) inproperly vouched for Cuellar's credibility on
redirect exam nation and (2) stated during closing argunent that
Cuellar "can not lie."

This Court will not reverse a conviction based on an
i nproper argunent by the prosecutor unless it is shown that "the

prosecutor's remarks cast serious doubt on the correctness of the

jury's verdict." U.S. v. lredia, 866 F.2d 114, 117 (5th Cr.),

cert. denied, 492 U S. 921 (1989). The Court | ooks to see

whet her the chal l enged remarks were both "inappropriate and
harnful." 1d. (internal quotations and citation omtted).

When a defendant objects to prosecutorial comments, the
Court considers: "1) the magnitude of the prejudicial effect of
the statenents; 2) the efficacy of any cautionary instruction;
and 3) the strength of the evidence of the defendant's guilt."
Id. at 1051. A conviction should not be "lightly overturned"
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solely on the basis of inproper prosecutorial remarks. U.S. V.

Neal , 27 F.3d 1035, 1051 (5th GCr.), cert. denied, 63 USLW 3387

(1994) .

It is inproper for a prosecutor to vouch for a Governnent
wtness's credibility because it inplies that the prosecutor has
personal know edge which confirns the witness's testinony, and it
adds to the witness's testinony the influence of the prosecutor's

official position. US. v. Carter, 953 F.2d 1449, 1460 (5th

Cr.), cert. denied, 112 S. C. 2980 (1992). However, an

al l egedly inproper prosecutorial coment nust be viewed in |ight

of the argunent which engendered it. U.S. v. Thonmms, 12 F. 3d

1350, 1367 (5th Gr.), cert. denied, 114 S. . 1861 and 114 S

Ct. 2119 (1994). The prosecutor "nmay even present what anounts
to be a bolstering argunent if it is specifically done in
rebuttal to assertions made by defense counsel in order to renove
any stigma cast" upon the witness. 1d.

Cuellar testified at Torres's trial pursuant to a plea
agreenent which provided that, in exchange for Cuellar's guilty
plea to Count | (conspiracy to possess with intent to distribute
marijuana), the Governnent would nove to dismss Count |
(possession with intent to distribute marijuana) and recommend a
two-1 evel reduction for acceptance of responsibility and an
ei ght -year sentence. The agreenent provided that the Governnent
woul d dismiss Counts Il and IV (weapons charges) if Cuellar
provi ded substantial assistance, and further provided that the
Governnent woul d "be the sole judge of the substantial nature of
[Cuell ar's] cooperation.” |d. at 115. Cuellar testified to the
ternms of the plea agreenent on direct exam nation.
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On cross-exam nation, defense counsel elicited the
information that, if the Governnent refused to dismss Counts I
and |V because it determ ned that Cuell ar had not provided
substanti al assistance, Cuellar could receive a mandatory m ni mum
thirty-year sentence consecutive to his sentence for Count |I.
Counsel questioned whet her the plea agreenent gave Cuellar a
reason to lie:

Counsel: It alnost . . . as far as a
practical matter, it's . . . as far
as you're concerned, it'd be the
sane thing as life inprisonnent?

Cuel lar: Yes, sir.

Counsel: And facing life inprisonnent, if
you do or do not do sonething to
soneone el se's satisfaction, that
is a pretty good incentive to lie,
isn't it, sir?

Cuellar replied by insisting that he would tell the truth
regardl ess of the consequences.

Torres conpl ains of the foll ow ng exchange whi ch occurred
when the prosecutor attenpted to rehabilitate Cuellar's testinony
on redirect exam nation.

Prosecutor: \Wen the plea agreenent says

that the Governnent is the sole
j udge of your substanti al
cooperation, that's because the

Gover nnent, neani ng the
prosecutors and the agents in

this case, wll knowif you're
telling alie or not? |Is that
correct?

Cuel | ar: That is correct.

Torres objected that the prosecutor was attenpting to vouch for
Cuellar's credibility, and the Court instructed the jury that:

These ki nd of plea bargains are not unusual
at all, which I'll explain to you |ater,
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telling a defendant that if they're willing
to cooperate in sonme new case, that they

m ght get sone benefit in a case that's
pendi ng agai nst them but, ultimtely,

whet her this defendant is telling the truth
or not, inthis case, is not for me to

deci de, not for the Governnent to decide, not
for anybody el se to decide, except you. So
you have him here. You see him You listen
to him You see whether his testinony |ater
on is supported or contradicted by other

evi dence. You've heard the notivation under
which he's testifying. Utimtely, it's you
and you al one who w |l decide whether he's
telling the truth or not.

After this instruction, the prosecutor continued to question
Cuel | ar.
Prosecutor: You do know that if you lie,
then the Governnent will not
di sm ss Counts Three and Four,
the gun charges?
Cuel | ar: That is correct.
Prosecutor: And that if you get convicted
for those, you will get the
thirty years on top of that?
Cuel | ar: That is correct.
Torres's counsel again objected that the prosecutor was vouchi ng
for Cuellar's credibility. The court sustained the objection and
instructed the jury "to disregard that. Because, again, the
Governnent's opi nion about who's lying or not lying is their
opi nion for their purposes, but, again, that's not
ultimately, it's you, |adies and gentl enen, who deci de whet her
you believe this personis telling the truth or not."
Torres al so urges that his conviction should be reversed
because during his closing argunent, the prosecutor stated that

Cuellar "can not lie. Apparently, the prosecutor nade this
statenent in response to Torres's final argunent, during which
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Torres's counsel asked the jury if "M . Cesar Cuellar [is] the
ki nd of person who is capable of telling a lie?" Later in the
argunent, Torres focused on the plea agreenent and stated that
Counts Ill and IV "are mandatory m ni num consecuti ve sentences of
thirty years in prison. This is what the Governnent hol ds over
M. Cuellar's head."

The prosecutor's questions and statenents were nmade in
response to Torres's suggestion that the plea agreenent gave
Cuellar a strong incentive to lie in order to convict Torres.
The prosecutor's statenents were thus proper because they
"directly responded to defense counsel's attacks on both the
prosecutor and governnment w tnesses who testified pursuant to

pl ea agreenents. Accordingly, the comments were not i nproper

N United States v. Thonmas, supra, at 1367-68.

[11. The Brady daimand the Use of Cuellar's Testinony

Torres argues that the Governnent wongly withheld a
statenent nade by Cuellar at the tine of his arrest in violation

of Brady v. Maryland, 373 U. S. 83, 87, 83 S. . 1194, 10 L. Ed.

2d 215 (1963). Cuellar's statenent described his activities on
the day he was arrested, but did not admt any illegal conduct.
Torres's attorney reviewed the statenment prior to cross-exam ning
Cuellar. We find no nerit in appellant's claimthat Brady was
vi ol at ed.

To show a Brady violation, Torres nust show that the
Gover nnent suppressed favorabl e evidence which was materi al

either to guilt or punishnent. More v. Illinois, 408 U S. 786,

794-95, 92 S. C. 2562, 33 L. Ed. 2d 706 (1972). The statenent,
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however, is neither material nor favorable to Torres. "Evidence
is material only if there is a reasonable probability that, had
t he evi dence been disclosed to the defense, the result of the
proceedi ng woul d have been different." [d. (quotation and
citation omtted). Torres was charged wth aiding Cuellar's
attenpt to manufacture excul patory evidence. The fact that
Cuel l ar denied his guilt when he was arrested is irrelevant to
whet her Torres is guilty as an accessory after the fact.

Torres suggests that his counsel could have underm ned
Cuellar's credibility by pointing to the lies in the statenent if
the statenent had been received earlier. Further, Torres argues
t hat, because Cuellar did not nention Torres's nanme in the
statenent, this fact alone points to Torres's excul pati on. Thi s
argunent, however, fails because Cuellar admtted that the
statenent was m sl eading. Thus, the inpact of the statenent
cannot be deened to be significant. Moreover, Torres's counsel
reviewed the statenent before cross exam nation, and thus had
anpl e opportunity to use the statenent for the defense.

Torres al so suggests that the district court erred when it
denied his pretrial notion to strike Cuellar's testinony on the
ground that it was unconscionable for Cuellar to testify against
Torres because of the terns of Cuellar's plea agreenent.

The district court did not err in denying the notion to
strike Cuellar's testinony. A conviction may be based on the
uncorroborated testinony of a witness who has nade a plea bargain

with the Governnent,?® so long as the "testinony is not incredible

3 The trial court cautioned the jury that the circunstances
of Cuellar's testinony should cause it to receive his evidence
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or otherwi se insubstantial on its face." U.S. v. OGsum 943 F. 2d

1394, 1405 (5th Gr. 1991); see also U S. v. Cervantes-Pacheco,

826 F.2d 310, 315 (5th Gr. 1987) (en banc), cert. denied, 484

U S 1026 (1988). Cuellar's testinony does not suffer from such

infirmty.

V. The Increase in the Ofense Level

for Abuse of a Position of Trust

Torres contends that the district court commtted reversible
error at sentencing when it increased his base offense | evel by
two because he had abused a position of trust.

This Court reviews sentences inposed under the Quidelines to
determ ne whet her the sentence was inposed in violation of |aw,
as a result of an incorrect application of the Guidelines, or if
the sentence is outside of the applicable sentencing range and is

unreasonable. U.S. v. Howard, 991 F.2d 195, 199 (5th Cr.),

cert. denied, 114 S. C. 395 (1993). Application of the

guidelines is a question of |aw subject to de novo review |d.
US S G 8 3B1.3 provides that a court may increase a
defendant's offense |level by two points "[i]f the defendant
abused a position of public or private trust . . . in a manner
that significantly facilitated the comm ssion or conceal nent of
the offense[.]" The district court's determ nation that 8§ 3Bl1.3
applies is a "sophisticated factual determ nation" which nust be

affirmed unless it is clearly erroneous. See U.S. v. Brown, 941

F.2d 1300, 1304 (5th Cir.), cert. denied, 112 S. Ct. 648 (1991).

wth caution. See U S. v. Gsum 943 F.2d 1394, 1405 n.8 (5th
Cr. 1991).
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To determ ne whether a defendant's position of trust
"significantly facilitated" the conm ssion of the offense, the
court nust decide whether the defendant's job placed himin a
superior position relative to all people in a position to commt

the offense. U.S. v. Fisher, 7 F.3d 69, 70-71 (5th Gr. 1994).

Torres argues that the coommentary to 8 3B1.3 states that a
position of public or private trust is "characterized by
pr of essi onal or managerial discretion." Torres urges that his
job as an investigator for the county attorney's office involved
no professional or managerial discretion and that his placenent
of the reports in Cuellar's desk was not an abuse of trust. See
US S G § 3B1L.3 cnt. 1.

Torres's position as a crimnal investigator for the county
attorney is characterized by professional discretion. Wo and
how to investigate are all decisions that crimnal investigators
make that are "given considerable deference.” 1d. Further,
Torres was one of only three people who possessed the keys and
al arm code necessary to enter the office where Torres placed the
fal se reports. Torres, "relative to all people in a position to
[ pl ace the false reports] (i.e., the public at large), was in a
superior position as a result of a trust relationship." U.S. V.
Brown, supra, at 1305 (citation omtted). Thus, the district
court did not clearly err when it determ ned that Torres abused a

position of trust when he conmtted the offense.
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V. Cal cul ation of the Base O fense Level

and Downwar d Departure

Torres argues that the district court used an excessive
quantity of marijuana to calculate his base offense |evel.
Torres was charged as an accessory to Cuellar's distribution of
229 kil ograns of marijuana. The probation officer determ ned
that the conspiracy involved a total of 506.5 pounds of
marij uana, including approximtely 49.5 pounds of marijuana found
in Cuellar's possession when he was arrested.* Torres did not
di spute the quantities involved, but he argues that his offense
| evel should be based on only the 49.5 pounds of marijuana
possessed by Cuellar. The district court overruled Torres's
obj ection and adopted the probation officer's calculation of the
quantity of drugs.

This Court reviews for clear error the district court's
factual finding as to the quantity of drugs involved in the

offense. U.S. v. Smth, 13 F.3d 860, 865 n.11 (5th Cr.), cert.

denied, 114 S. C. 2151 (1994). Cuellar testified that Torres
knew that Cuellar and Barrera planned to steal a five-hundred
pound | oad of marijuana. The district court's determ nation that
Torres's offense | evel should be based on the wei ght of the
entire load of marijuana is thus not clearly erroneous.

Finally, Torres contends that the district court erred by
failing to depart downward because of his cooperation with
i nvestigators. The district court rejected Torres's argunent

that his case presented mtigating circunstances which warranted

4 The rest of the marijuana was in Barrera's truck.
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a downward departure. This Court wll not review a district
court's refusal to depart unless the refusal was in violation of

law. U.S. v. Adans, 996 F.2d 75, 78-79 (5th G r. 1993). Because

there is no indication of a violation of law, this issue provides
no basis for appellate review 1d. at 79.

CONCLUSI ON

For the foregoing reasons, the appellant's conviction is

AFFI RVED.
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