IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50776
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DAN JENNI NGS,
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Western District of Texas
(A-94-CR112(1))

(May 12, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Thi s sentencing case concerns the issue of whether an upward
departure was properly granted based upon valid factors argued to
and apparently relied upon by the district judge, notw thstanding
the fact that evidence concerning three invalid factors was al so
presented to the court. After carefully considering the evidence
and the argunents of the parties, we conclude that, even w thout
consideration of theinvalid factors, the district court would have

granted the Governnent's request for upward departure and i nposed

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



an identical sentence. The defendant's use of cocaine while on
rel ease pendi ng sentencing, the fact that he was in the conpany of
an all eged known drug deal er when arrested, and the fact that he
gave a false nane when arrested all constituted conduct which
unm st akabl y persuaded the district court to grant the departure.
Because these are valid factors upon which to base an upward
departure, we affirm

Backgr ound

Pursuant to a plea agreenent, Dan Jennings pleaded guilty to
possessi on of nethanphetamne with intent to distribute. He was
rel eased on bond pending sentencing with the requirenent that he
meet with DEA Agent Hildreth three tines a week. Also as part of
the plea agreenent, Jennings was to cooperate with authorities in
a drug investigation.

At sentencing, the Governnent requested a four |evel upward
departure, stating that Jennings's conduct between the entry of his
guilty plea and the date of the sentencing hearing constituted an
aggravating circunstance of a kind and to a degree not adequately
taken into account by the Sentencing Comm ssion and that Jenni ngs
had interfered with ongoing crimnal investigations.

The court had before it evidence of the follow ng conduct,
which the Governnent orally argued as the basis for upward
departure: (1) Jennings's urinalysis tested positive for cocaine
while he was out on release; (2) Jennings failed to appear at a
schedul ed hearing; (3) he was considered a fugitive after he fail ed

to appear; (4) he did not neet wwth Agent Hi ldreth as agreed; (5)



he was arrested in the conpany of a suspected anphetam ne deal er;
(6) he initially gave a false nane (his brother's) when arrested.

The PSR states that, while out on release, Jennings had
submtted to a wurinalysis which tested positive for cocaine.
Citing the cocaine test results, Pretrial Services noved that an
arrest warrant be issued for Jennings and a hearing held as to
whet her hi s bond shoul d be revoked.

On Septenber 30, Jennings's sentencing hearing, which was
originally set for October 13, 1994, was reschedul ed for Cctober 6.
Jenni ngs apparently did not appear. He cl ained that he had not
been aware of the new date. On Cctober 6, a warrant was issued for
his arrest, although it is not clear whether this was for the
al | eged cocaine use or for failure to appear. The record does not
i ndi cate any other court appearances Jennings m ght have m ssed,
al though certain references at the sentencing hearing inply that he
m ssed nore than one date.?

There was testinony that Jennings had failed to neet wth
Agent Hildreth as required by the ternms of his release pending
sentencing. Also, he was considered a fugitive for the nineteen
days from issuance of the arrest warrant until his arrest on
Cct ober 25. When arrested this tine, Jennings at first gave police
a false nane. Wen he was arrested, he was in the conpany of an
i ndividual alleged by the Governnment to be a known anphetam ne

deal er.

The second "m ssed" date referred to by the Governnent
seens to be the original October 13 hearing, which had been
reschedul ed.



Agent Hildreth testified that Jennings's conpanion at the tinme
of his arrest was the target of an ongoing drug investigation, an
i nvestigation with which Jennings was supposed to be cooperating.
Hildreth testified that Jennings knew he was not supposed to be
nmeeting people involved in narcotics transactions wthout
perm ssion or surveillance by Hldreth or Sergeant Bredl, and that
Jennings had not been in contact with either of them for weeks
prior to his arrest.? Hildreth stated, w thout elaboration, that
Jenni ngs's behavior at the tine he was a fugitive hindered in the
i nvestigation of that dealer.

The PSR indicates an offense level of 18 and a crimnal
hi story category of IV, with a sentencing range of 41-51 nonths'
i nprisonnment, and states no factors warranting a departure fromthe
appl i cabl e Gui delines range. Based on a review of the record, the
PSR with attachnents, and the evidence at the sentencing hearing,
the district court assessed the requested four-level upward
departure, stating:

The court has reviewed the record in this case, M.

Jenni ngs, as well as the presentence report and attached

materials. And based upon that review, together with the

i nformati on brought to the attention of the court during

this hearing, it's the judgnent of this court that an

upward departure should be granted in this case

based upon the governnent's notion and arqunents, some of
the argunents in that notion

The court specifically finds that none of the
guidelines that are applicable to this case contenpl ate
t he conduct of this defendant between the tine he entered
a guilty plea and the date of the sentencing hearing.

2This refutes Jennings's testinony that his neeting with the
dealer was in furtherance of his agreenent to cooperate in
i nvesti gations.



And so there exists an aggravating circunstance of a kind
and to a degree that wasn't adequately taken i nto account
by the Sentenci ng Conmm ssi on.

In addition, the court finds that the conduct of
this defendant did interfere, to sone extent, with an
ongoi ng crinnal investigation.

(enphasis added). The district court's assessnent increased the
of fense | evel to 22, with a range of 63-78 nonths. The court chose
a sentence in the mddle of the range, and i nposed a sentence of 72
nont hs' inprisonment, a $5,000 fine, and three years' supervised
release, and stipulated that Jennings should participate in a
subst ance abuse program

Di scussi on

Jennings argues that the district court considered invalid
factors in assessing the upward departure. He states that nost of
the Governnent's evidence in support of its request for upward
departure, although aggravating, was behavior already taken into
account by the obstruction of justice and substantial assistance
Qui delines, 88 3Cl.1(d) and 5K1.1. According to Jennings, the
remai ning evidence is insufficient to indicate that the district
court woul d have i nposed the sane sentence absent consi deration of
the invalid factors, and the matter should be remanded for
resent enci ng.

The Governnent's position is that the departure was based
solely on Jennings's post-arrest interference wth an ongoing
crimnal investigation, a matter not covered by the CGuidelines, and

therefore a proper factor to consider in an upward departure.



Further, the Governnent states that the departure was reasonabl e
due to the seriousness of the obstructive conduct.

It is an incorrect application of the Quidelines for a
district court to depart fromthe applicabl e sentenci ng range based
on a factor that the Comm ssion has already fully considered in
establ i shing the guideline range or on a factor that the Comm ssion
has expressly rejected as an appropriate ground for departure

Wllians v. United States, 112 S. . 1112, 1119 (1992).

In WIllians, the Court held that when a district court relies
upon an inproper ground in departing fromthe guideline range, a
reviewing court is obliged, under 18 U S.C. § 3742(f), to inquire
whet her the sentence was inposed either in violation of |aw or as
a result of an incorrect application of the GQuidelines. The Court
specified that remand is not autonmatic whenever a district court
has considered an erroneous factor in sentencing. 1d. Renmand is
only required if the sentence was inposed "as a result of" an
i ncorrect application of the Guidelines. A sentence is inposed "as
a result of" a msapplication of the Guidelines if the sentence
woul d have been different but for the district court's error. 1In
determ ning whether a remand is required, the question is whether
the district court would have i nposed the sane sentence had it not
relied upon the invalid factors. "[(Q nce the court of appeals has
deci ded that the district court m sapplied the CGuidelines, arenmand
is appropriate unless the review ng court concl udes, on the record

as a whole, that the error was harnless, i.e., that the error did



not affect the district court's selection of the sentence i nposed.”
Id. at 1120-21.

Jennings argues that three of the grounds presented by the
Governnent as justifying upward departure are invalid. We have
carefully considered the argunents presented by both Jenni ngs and
the Governnment. We conclude that the district court was presented
w th evidence at the sentencing hearing concerni ng both perm ssible
and i nperm ssi ble grounds to justify an upward departure. Because
the district court in large part nerely adopted the Governnent's
argunents by reference in stating his reasons for granting the
upward departure,® it is difficult to determ ne whether he relied
upon only perm ssible factors. Nonethel ess, we have anal yzed each
of the grounds for upward departure presented to the district court
as justifying the upward departure, and we conclude that an
i dentical sentence would have been inposed if the invalid factors
had not been argued or considered.

Jenni ngs' positive test for cocai nhe use

Jenni ngs does not argue that Jennings' positive test for
cocaine use while he was released pending sentencing was an
i nperm ssible factor for the judge to consider in granting the

upward departure. This obvious recidivismon the part of Jennings

31f a sentencing judge departs upward fromthe Guidelines,
he must state "the specific reason for the inposition of the
sentence different fromthat described.” 18 U S.C. 8§ 3553(c).
In this case, we find that the district judge only mnimally
conplied with 8§ 3553(c) in stating his reasons for granting the
upward departure, referring sonmewhat obliquely to "this conduct™
of the defendant described by the Governnent and adopting nerely
by reference the argunents forwarded by the Governnment in support
of the notion for upward departure.
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is not otherwi se covered by the Guidelines and was thus a valid
factor for the court to consider. The judge's reference

to "this conduct” in his reasons for granting the upward departure
unm stakably points in part to Jennings' cocai ne use.

Failure to neet with DEA agent Hildreth

The Governnent al so argued that an upward departure shoul d be
grant ed because Jennings did not neet with DEA agents as agreed in
order to cooperate in the investigation of other individuals.
Jennings properly argues that this was an inproper factor upon
whi ch to base an upward departure pursuant to U S.S.G 8§ 5KL.2, a
policy statenent, which provides that "A defendant's refusal to
assi st authorities in the investigation of other persons may not be
considered as an aggravating sentencing factor." If a policy
statenent "prohibits a district court from taking a specified
action, the statenent is an authoritative guide to the neaning of
the applicable guideline." WIllians, 112 S. C. at 1119.

Gving a fal se nane when arrested

The Governnent also argued that Jennings' giving of a false
name when arrested warranted upward departure, and the court did
gquestion Jenni ngs about it. Jennings asserts that the court could
not properly base a departure on the fact that Jennings gave a
fal se name upon his (second) arrest. Jenni ngs argues that giving
a fal se nane upon arrest is an invalid factor upon which to base an
upwar d departure because that conduct was al ready considered in the
obstruction of justice guideline, US S G § 3Cl. 1: "I'f the

defendant willfully obstructed or i npeded, or attenpted t o obstruct



or inpede, the adm nistration of justice during the investigation,
prosecution, or sentencing of the instant offense, increase the
offense level by 2 levels.™ This conduct took place at the
sent enci ng phase, and could be construed as an attenpt to obstruct
t he sentenci ng.

However, the comentary to 8 3Cl.1 states that providing a
fal se name or identification docunent at arrest does not warrant
application of the obstruction enhancenent unless it "actually
result[s] in a significant hindrance to the investigation or
prosecution of the instant offense.” U S S. G § 3Cl.1, coment.
(n.4(a)). The false nane does not seem to have hindered the
prosecution, because the arresting officer knew Jennings's rea
name. Thus, Jennings' conduct falls outside the scope of the
obstruction enhancenent. Because Jenni ngs' conduct does not seem
to fit within the obstruction enhancenent or any other guideline
provision, it is eligible to be considered as an aggravating
factor. The Governnent's argunent and the court's questions
indicate that the conduct may have fornmed part of the court's
reasons for the upward departure. The fact that the defendant
tried to use a false nane illustrates his defiance and
uncooperative nature in the face of authority, which seens to have
driven the district court's decision in part to grant the upward
departure.

Failure to appear in court/tine spent as a fuqgitive

Jennings argues in his brief that tinme spent as a fugitive and

failure to appear in court were also behaviors considered by the



obstruction of justice guideline, and therefore could not formthe
basis for a departure. See U S.S.G 8§ 3Cl.1, comment. (n.3(e)).
Al t hough the district court could have applied the 2-1level
obstruction enhancenent and additionally departed two levels if the

obstructive conduct was sufficiently egregious, see United States

v. Wade, 931 F.2d 300, 306 (5th Cr.), cert. denied, 502 U S. 888

(1991), the court did not apply the enhancenent. As noted above,
departure fromthe CGuidelines is only warranted for factors not
considered in establishing the Guidelines. Wllians, 112 S. C. at
1119. Jennings's contention that these were invalid factors has
merit. However, there was sufficient evidence based upon
perm ssible factors that we conclude that the sanme sentence would
have been inposed absent any consideration of these invalid
factors.

Arrested in conpany of drug deal er

As not ed above, at the tine of his arrest, Jennings was in the
conpany of an all eged known drug deal er who was the "target" of the
i nvestigation in which Jennings had initially agreed to cooperate.
The governnment argued and presented evi dence that Jenni ngs i npeded
inthe investigation of that individual, presumably in part because
the deal er was then possibly "tipped off" to the fact that he was

under investigation.*

“Agent Hildreth testified in this regard. |n response to
the district court's question as to whether Jennings's behavi or
had an effect on Hildreth's ability to pursue ongoing
i nvestigations of other people, Agent Hildreth first stated, "No,
sir, | can't say that." After counsel for the Governnent asked
whet her Jennings's failure to report his neeting with an
individual interfered with the investigation of that target,
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Jennings argues that this conduct 1is covered by the
obstruction of justice enhancenent cited above, found in § 3Cl.1
Thus, he argues that it cannot form the basis for an upward
departure. W disagree. The obstruction enhancenent is applicable
when the defendant's conduct inpedes the investigation or
prosecution of "the instant offense.” "The instant offense" was
Jenni ngs' conviction offense. There has been no suggestion that
the fact that Jennings was with the all eged drug deal er when he was
arrested sonehow inpeded the case against Jennings. Jenni ngs'
conduct is not the sane as that contenplated by the obstruction
enhancenent; thus, the conduct was properly considered by the
district judge as aggravating.?®

Concl usi on

We conclude that there was anple evidence based upon valid
factors to justify the upward departure. W are convinced that the
district judge would have inposed the identical sentence had the
invalid factors and evi dence pertai ning thereto not been presented.

See United States v. Davidson, 984 F.2d 651, 657 (5th Gr. 1993),

and United States v. Stout, 32 F.3d 901, 903-04 (5th Cr. 1994).

Hi | dreth gave a rather nonresponsive explanation, finally
concl udi ng, "And yes, that did hinder the investigation of that
i ndi vi dual, yes."

SMor eover, Jennings had been told not to neet with the
deal er unl ess under surveillance. At the time he was arrested,
Jenni ngs had not checked in wwth DEA for at |east tw weeks.

Jenni ngs' contact with the drug deal er outside the confines of
the DEA investigation constituted additional evidence of his

defi ance and obvious recidivism which clearly fornmed part of the
district court's decision to grant the upward departure, even
apart fromthe court's reference to the fact that Jennings had

i npeded in the investigation of the dealer.

11



We al so conclude that the upward departure and resul tant increase

in Jennings' sentence was reasonable. W AFFIRM
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