IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94-50754
Summary Cal endar

GREAT HI LLS BANCSHARES, | NC.
and CAROL B. SILVERTHORNE
Pl aintiffs-Appellants,

ver sus

HI LLHOUSE ASSOCI ATES | NSURANCE, | NC.
and NEW YORK LI FE | NSURANCE CO.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(92 CV 482)

(August 16, 1995)
Before DAVIS, JONES and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge":

Thi s appeal of the magistrate judge's granting of Defendants-
Appel | ees' notion for summary judgnent arises froma Participation
Agreenment executed on COctober 23, 1987 by Carol B. Silverthorne
("Silverthorne"), President of Geat HIls Bancshares, Inc. ("G eat
Hlls"), whereby Great Hills becane a participating enployer inthe

Texas Enployer's Security Trust's group health insurance policy

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



underwitten by New York Life Insurance, Inc. ("New York Life") and
adm ni stered by Hi | | house Associ ates I nsurance, Inc. ("H |l house").
The magi strate judge determ ned that participationinthe Trust and
coverage under the insurance policy term nated pursuant to the
termse of the Participation and Trust Agreenents because the
requi red prem um paynent was not nmade within the thirty-one day
grace period allowed fromthe date the paynent was due. W agree
and affirm

It is undisputed that on April 24, 1991, Hillhouse mailed to
Geat HIlls a nonthly statenent for Geat Hlls' My 1991 group
health insurance premum It is also undisputed that Geat Hlls
failed to nmake the May 1991 prem um paynment within the thirty-one
day grace period provided in the Participation Agreenent.!?

Plaintiffs-Appellants Geat HIls and Silverthorne dispute
Hi Il house's claimthat it nmailed a past due notice to Geat Hlls
on June 19, 1991 stating that "to avoid automatic term nation,
paynent in full nust be received by June 30, 1991." Plaintiffs-
Appel l ants al so dispute the termnation statenent allegedly sent
out by H Il house to Geat Hlls on July 4, 1991.

Pl aintiffs-Appellants contend that specific provisions of the

Trust Agreenent, establishing the Trust of which Geat Hi|lls becane

! The automatic term nation provision of the Participation
Agreenent states in pertinent part:

It is understood and agreed that the undersigned' s
participation in the Fund shall term nate when the
undersigned...(e) fails to remt the required
contribution within thirty-one (31) days of the due
date shown on the nonthly statenent.
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a participating enployer when it executed the Participation
Agreenent, mandate notice be given to the participants prior to
term nation. They argue that the |anguage of the Participation
Agreenent providing for automatic termnation in the event that the
participating enployer fails to pay the required prem um paynent
wthin thirty-one days of the date on the nonthly statenent is
trunped by the provisions of the Trust Agreenent.

In the alternative, Plaintiffs-Appellants argue that the
notice requirenent |anguage contained in the Trust Agreenent is
anbi guous. They contend that the argunent that notice nust be
given prior to termnation of a participating enployer is a
reasonable interpretation of the Trust Agreenent. Therefore, in
accordance with the rules of construction of contracts under Texas
law, notice was required prior to the termnation of Geat H Il as
a participating enployer and Silverthorne's insurance coverage.

Section 2.01 of the Trust Agreenent contains a specific
provision directed to the obligation of each participating
enpl oyer, including Geat Hlls, to nake the required prem um
paynments in order to nmaintain coverage for its eligible enployees:

If a Participant fails to pay required contributions, its

failure shall constitute grounds for its disqualification

as a Participant and for termnation of the coverage of

its Eligible Persons under the Policy.

Section 2.03 is a general provision allowing for renoval of a
Participant at the Trustee's discretion:

The Trustee nmay, in its discretion, termnate

participation in the Trust of any Participant and its

Eligible Persons by giving that Participant witten

notice of such termnation at least thirty days in
advance.



The specific provision in Section 2.01 relating to term nation of
coverage for nonpaynent of premuns contains no special
notification requirenent. Under Texas | aw, this specific provision
controls the nore general, discretionary termnation provision in
Section 2.03 that does not apply to the specific facts of this
case. See Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 133-34
(Tex. 1994).

We find that the specific provision of the Trust Agreenent,
when adm nistered in conjunction with the automatic term nation
provi sion of the Participation Agreenent executed by Geat Hills,
unanbi guously provides for the disqualification of Geat Hlls as
a participant in the Trust and the termnation Silverthorne's
health insurance coverage for nonpaynent of its May 1991 prem um
W thout requiring prior notice. W further find that the general
provision of the Trust Agreenent providing for discretionary
termnation with witten notice is not inconsistent with the other
provi sions of the Trust and Participation Agreenents. The summary
j udgnent evi dence supports the magi strate judge's concl usion that
under Texas |aw and the plain | anguage of the rel evant docunents,
Def endant s- Appel | ees had no duty to provide Geat HIls and/or
Silverthorne with special notice before their coverage term nated
due to Geat Hlls' failure to pay the anmounts due under the My
1991 prem umstatenent they received on April 30, 1991. Therefore,
we find that the magistrate judge did not err in granting
Def endant s- Appel | ees’ notion for summary judgnent.

AFFI RVED.



