UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50748
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
LI STON RANDCLPH PCSEY, |1
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W93 CR 84)

August 30, 1995
Bef ore Hl GG NBOTHAM DUHE, and BENAVIDES, Circuit Judges.
PER CURI AM !

Appel | ant Posey was convicted of drug and firearns offenses
and appeals. W find his appeal frivolous and dismss it.

Posey conplains first that the district court erred in not
allowing himto testify concerning his religious beliefs and their
relationship to drug use. He acknow edges that use of drugs as
part of a religious practice is not constitutionally privileged.

United States v. Spears, 443 F.2d 895, 896 (5th Cr. 1971), cert.

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



denied, 404 U. S. 1020 (1972); United States v. Hudson, 431 F.2d

468, 469 (5th Gir. 1970), cert. denied, 400 U.S. 1011 (1971).

He then nmakes allegations of "police and prosecutorial
m sconduct " which he admts are al so precluded by well settled | aw.

Finally Appellant contends that the district court erred when
it determ ned that he was conpetent to stand trial w thout hol ding
a hearing. This argunent is |ikew se frivol ous. There was no
nmoti on pendi ng before the court requiring it to hold such a hearing
and Appellant does not allege that he had any specific evidence
showing that he was nentally inconpetent which he would have
presented at a hearing if one had been conduct ed. In fact, the
court had before it only the evidence of the court-appointed
medi cal expert to the effect that Posey was conpetent, and
counsel's statenment to the court that he had no doubts about his
client's conpetence to stand trial. This inposed no obligation on
the court to sua sponte conduct a conpetency hearing.

Thi s appeal is patently frivol ous. Court-appointed counsel is
rem nded that not only has he no duty to bring frivol ous appeal s

but that he has an obligation not to do so. United States v.

Burl eson, 22 F.3d 93, 95 (5th Gr.), cert. denied, 115 S.C. 283
(1994). The procedures outlined by the Suprene Court in Anders v.
California, 386 U S. 738 (1967) should have been utilized.

APPEAL DI SM SSED



