IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50745
Summary Cal endar

Cayet ano Her nandez,
Petiti oner/ Appel | ant,
ver sus
Wayne Scott, Director, Texas Departnent of Crim nal

Justice and Dan Moral es, Texas Attorney Ceneral

Respondent s/ Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
( SA-93- CVv-729)

(June 8, 1995)
Bef ore JOHNSON, JONES and EMLIO M GARZA, Circuit Judges.”
JOHNSON, G rcuit Judge:

Petitioner seeks a wit of habeas corpus contending that his
counsel was ineffective for failing to request an evidentiary
hearing on his notion for shock probation. The district court
denied relief and the petitioner appeals. W AFFIRM
| . FACTS AND PROCEDURAL HI STORY

Cayet ano Hernandez, the petitioner herein, was charged with

one count of sexual assault of a child and one count of

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



aggravat ed sexual assault. Pursuant to a plea agreenent, he pled
guilty to the non-aggravated count. Under that agreenent, the
state recommended that Hernandez' sentence not exceed ten years.
Further, the state agreed to remain silent on a request for

pr obati on.

On April 5, 1990, the state district court conducted an
evidentiary sentencing hearing that |asted approximtely two
hours and at which Hernandez call ed several character w tnesses.
At the hearing, Robert Rangel, Hernandez' trial counsel,
requested probation for Hernandez. This notion was deni ed,

t hough, and the district court sentenced Hernandez to a ten-year
termof inprisonnment. Rangel then filed and urged a notion for
reconsi deration of the denial of probation, but this notion was
al so denied. However, at the conclusion of the hearing, the
district court raised the issue of shock probation and stated

t hat he woul d consi der Hernandez for shock probation after he had
been incarcerated for sixty days.

After Hernandez had served in excess of sixty days in county
jail, Rangel tinely filed a notion for shock probation?
requesting the court to suspend further execution of Hernandez
sentence and place himon probation. Rangel also discussed this
motion with the district judge at that tinme and told the district

judge that he intended to request a hearing. The district judge,

! At the tinme that Rangel filed this notion, June 26, 1990,
Her nandez was still serving his sentence in county jail.
Her nandez was transferred to a state penal facility on or about
Sept enber 14, 1990.



however, informed Rangel that a recent case fromthe Texas Court
of Crimnal Appeal s? precluded "shocki ng" Hernandez from county
jail (as opposed to a state penitentiary). Moreover, Rangel
|ater testified that he could tell fromthe judge's tone and
deneanor that the judge intended to deny the notion in any event.
Accordi ngly, no hearing was ever held and the district court
denied the notion in a formal witten order on Decenber 3, 1990.

Hernandez then filed for post-conviction relief in the Texas
state courts. The state district court found that Hernandez had
recei ved ineffective assistance of counsel and recommended t hat
Her nandez be granted a new puni shnent hearing. The Texas Court
of Court of Crim nal Appeals denied Hernandez' state application
for habeas corpus relief wthout a witten order, though.

Havi ng exhausted his state renedi es, Hernandez filed the
i nstant federal habeas corpus proceedi ng pursuant to 28 U S.C. 8§
2254 alleging, as his sole ground for relief, that he had
recei ved i neffective assistance of counsel because his attorney
had failed to obtain a hearing on his notion for shock probation.
After conducting an evidentiary hearing, the nagistrate judge
determ ned that Hernandez had failed to show prejudice and thus
the magi strate judge recommended that Hernandez' petition be
denied. The district court, after a de novo review, agreed with
the magi strate judge, and, in addition, concluded that Hernandez
had failed to show that his counsel's performance had been

defi ci ent. Hence, the district court denied relief. Her nandez

2 Smith v. State, 789 S.W2d 590 (Tex.Crim App. 1990).
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now appeal s.
1. DI SCUSSI ON

Under Texas |law, a notion for shock probation may be
granted only after a hearing at which both the defense and the
State are allowed the opportunity to present evidence. Tex. Code
Crim Proc. Ann. 8§ 42.12(6)(c) (West Supp. 1995). As his
attorney did not request a hearing, Hernandez contends that he
| ost his chance at receiving shock probation and thus his counsel
was i neffective,.

To succeed with a claimof ineffective assistance of
counsel, Hernandez would have to show that 1) his trial counsel's
performance was deficient, and 2) that the deficient performance
prejudiced his rights. Strickland v. Washington, 466 U. S. 668,
687, 104 S. . 2052, 2064 (1984). |f proof of one elenent is
| acki ng, we need not exami ne the other. Kirkpatrick v.

Bl ackburn, 777 F.2d 272, 285 (5th Gr. 1985), cert. denied, 106
S.Ct. 2907 (1986).

In order to show that his counsel's performnce was
constitutionally deficient, a convicted defendant nust show that
his counsel's representation "fell bel ow an objective standard of
reasonabl eness."” Darden v. Wainwight, 477 U S. 168, 184, 106
S.Ct. 2464, 2473 (1986). |In evaluating such clains, this Court
i ndulges in a "strong presunption” that counsel's representation
fell "within the wi de range of reasonabl e professiona

conpetence," Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr.

1988), and the defendant nust overcone the presunption that the



chal | enged action m ght be considered sound trial strategy.
Strickland, 104 U. S. at 2065. Judicial scrutiny of counsel's
performance nmust be highly deferential, and courts nust make
every effort "to elimnate the distorting effects of hindsight,
to reconstruct the circunstances of counsel's chall enged conduct
fromcounsel's perspective at the tine." Id.

The prejudi ce show ng under Strickland normally requires a
showi ng that "there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding
woul d have been different." 1d. at 2068. However, in non-
capital sentencing proceedings, this Court has recogni zed that
the range of possible sentences and the discretion of the
sentencing court is such that practically any error by counsel
could lead to a different result, even if just slightly
different. Thus, in order to avoid turning Strickland into a
rule of automatic reversal in the non-capital sentencing context,
this Court has determned that in order to show prejudice a
def endant nust show that there is a reasonable probability that,
but for counsel's unprofessional errors, his sentence would have
been significantly |less harsh. Spriggs v. Collins, 993 F.2d 85,
88 (5th Gir. 1993).

In this case, we conclude that Hernandez has failed to
denonstrate the requisite prejudice. The only way that Hernandez
coul d show that his sentence woul d have been significantly |ess
harsh is to denonstrate that had his counsel requested a hearing

on the notion for shock probation, the notion woul d have been



granted. After review ng the record, we conclude that this was
unli kel y.

Her nandez' main contention is that since Judge Barlow, the
sentencing judge, initially broached the subject of shock
probation, he nmust have intended to grant it after the requisite
period of incarceration had passed. However, Judge Barl ow
hinmself, in a letter later provided, denied that such an
intention could be read into his statenents at the sentencing
hearing. According to Judge Barl ow, when he stated that he would
consi der shock probation, it neant just that and nothing nore.

Mor eover, none of the objective actions taken by Judge
Barl ow portray any spirit of lenity that would have pronpted
Judge Barlow to grant shock probation. Hernandez, a school bus
driver, pled guilty to sexual assault of a child under fourteen
years of age. Under the count of conviction, Judge Barlow could
have sentenced Hernandez to as few as two years in prison.
However, Judge Barl ow was not nearly so charitable. Instead, he
sentenced Hernandez to ten years--the maxi num perm ssi bl e under
the plea arrangenent. Moreover, Judge Barlow tw ce denied
Her nandez' notion for probation despite the nunmerous character
W tnesses that testified on behalf of Hernandez. Finally, when
the notion for shock probation was brought to Judge Barl ow s
attention, he reacted negatively causing Hernandez' counsel to
conclude that the judge intended to deny the notion which Judge
Barlow, in fact, thereafter did by witten order.

These facts belie the contention that Judge Barl ow was



inclined to grant the notion for shock probation. Instead, it
seens clear fromthe record that, at |least by the tine that the
nmotion was filed, Judge Barl ow had al ready decided to deny the
notion.® Mbreover, Hernandez has pointed to no new evi dence*
that he woul d have presented in a hearing which convinces us that
Judge Barl ow woul d have changed that decision. Thus, Hernandez
has failed to show that there is a reasonable probability that,
but for counsel's failure to request a hearing on his notion for
shock probation, his sentence woul d have been significantly |ess
harsh. Spriggs, 993 F.2d at 88. Accordingly, Hernandez has not
shown prejudice under the Strickland standard.
[11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED

3 Judge Barlow could do this without holding a hearing.
Tex. Code Crim Proc. Ann. 8 42.12(6)(c) (West Supp. 1995).

4 Hernandez basically advances nore character w tnesses and
his favorable record while incarcerated.

7



