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Before PCOLI TZ, JONES and PARKER, Circuit Judges:
PER CURI AM *

Rene Garcia ("Garcia") challenges his conviction for
possession of marijuana with intent to distribute, alleging that
the district court erred in denying his notion to suppress

evidence. W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



FACTS

At about 8:30 a.m on the norning of May 22, 1994, Texas State
Tr ooper Joseph Cerney ("Trooper Cerney"), a 15-year veteran of the
Texas Departnent of Public Safety, stopped a 1974 Ford LTD because
t he vehicl e appeared to have a broken taillight and wi ndow tinting
darker than permtted by state law. After stopping the vehicle,
Trooper Cerney ran a license plate check which revealed that the
pl ate on the vehicle belonged to a 1974 Ford and that the car was
not reported stolen. Trooper Cerney then approached the vehicle
and asked the driver, Garcia, to exit the vehicle and present both
his driver's license and i nsurance papers. Garcia asked why he had
been stopped. Trooper Cerney replied that he had a broken
taillight and that his w ndow tinting appeared too dark. T he
driver's license presented by Garcia |listed a Crystal Cty, Texas
address at which Garcia no |onger lived. Garcia explained that he
had noved to San Antonio, and was returning to San Antonio
followng a visit to his nother in Cystal Cty. He further
expl ained that he did not own the car but had borrowed it the day
before from a friend naned Juan Contreras in San Antonio. The
i nsurance papers reflected Juan Contreras of Eagle Pass as the
owner of the car. Further, the insurance had expired and Garcia
did not present Trooper Cerney with proof of current insurance as
requi red by Texas | aw. Trooper Cerney testified that Garcia's
story aroused his suspicion because it did not nmake sense to him

that a person would drive from San Antonio to Crystal City on



Saturday evening to visit his nother, and get up and |leave to
return honme on Sunday norning at 7:30 a.m Also, Cystal Cty lies
bet ween Eagl e Pass, where the i nsurance papers said Contreras |ived
and San Antoni o, where CGarcia clainmed he borrowed the car. GCarcia
appeared nervous and unconfortable to the officer, and grew
increasingly nervous and fidgety during their conversation. A
backup officer arrived, but stayed in the background and did not
talk to Garci a.

Trooper Cerney tested the darkness of the wi ndow tint on
Garcia's vehicle with a "window tint neter." The test reveal ed
that the windows failed to neet the Texas Departnent of Public
Safety's standards for w ndow tinting. Because of his grow ng
suspi cions, Trooper Cerney asked Garcia if he was transporting
contraband; Garcia replied that he was not. Cerney asked if he
coul d | ook inside of the vehicle, to which Garcia replied, "Ckay."
Cerney asked again, "Are you sure it's okay?" (Garcia answered,
"Yeah, no problem | don't have anything." At this point,
approxi mately five m nutes had passed since the initial stop of the
vehi cl e.

Trooper Cerney turned on the ignition and tried to roll down
the rear windows. Neither w ndow would roll down. Using a high
powered flashlight, he |ooked down into the channel between the
w ndow gl ass and the body and saw what he believed was a bundl e of
marijuana. He placed Garcia under arrest, read himhis rights and
made arrangenents to transport the vehicle to the police station

for a nore thorough search. Authorities eventually di scovered 297



pounds of marijuana hidden in various places in Garcia's vehicle.

Prior to trial, Garcia noved to suppress the mari huana as the
fruit of an unlawful search. Garcia contended that because the
Texas | aw covering wi ndowtinting applies only to cars manufactured
after 1988,! Cerney's detention of Garcia fromthe point at which
the testing of the window tinting began onward was an illega
detention in violation of the Fourth Amendment. As such, Garcia
argued, the subsequent search was perforned during an illega
detention and the evi dence di scovered was therefore i nadm ssi bl e as
"fruit of the poisonous tree." Garcia also argued that his consent
to the search was given involuntarily under the circunstances.

The district court denied Garcia's notion to suppress,
concluding that Garcia's broken taillight justified the initia
stop and that Garcia's consent to the search was voluntarily given.
The district court addressed the argunent that the stop was
unconstitutionally prolonged by the windowtint investigationin a
footnote, finding that while the Texas statute applied only to
vehi cl es manufactured in 1988 or after, the Texas Departnent of
Public Safety adm nistrative rules apply the sane requirenents to
ol der cars.? The district court therefore found that Trooper
Cerney's investigation of the window tint was a |egal basis for

both atraffic stop and subsequent investigation. Garcia was tried

1 See Tex. Rev. Qv. STAT. ANN. art. 6701(d), 8§ 134C(k) (West
Supp. 1995).

2 See Rule 21.1(b)(3)(A) of the Texas Departnent of Public
Safety Adm nistrative Rul es.



at a bench trial, found guilty of possession wth intent to
distribute, and sentenced to 60 nonths inprisonnent.
VOLUNTARI NESS OF THE SEARCH

On appeal fromthe denial of a notion to suppress, based on
live testinony at a suppression hearing, this Court accepts the
district court's factual findings unless they are clearly erroneous
or are influenced by an incorrect view of the law, but reviews
questions of |aw de novo. United States v. Col eman, 969 F.2d 126,
129 (5th Gir. 1992).

This Court analyzes traffic stops such as the one at issue
under the standards announced for investigative detentionin Terry
v. Chio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). United
States v. Shabazz, 993 F. 2d 431, 434 (5th Gr. 1993). Under Terry,
whet her an investigatory detention or traffic stop conplies with
the Fourth Amendnent depends upon two factors -- whether the stop
was justified at its inception, and whether the officer's actions
during the stop were reasonably related in scope to the
circunstances that justified the interference in the first place.
United States v. Crain, 33 F.3d 480, 485 (5th Cr. 1994), cert.
denied, _ US __, 115 S . 1142 (1995). The district court
found, and Garcia concedes on appeal, that the initial stop was
justified by the trooper's observation that the LTD had a defective
brake light, and that Garcia verbally consented to the search.
Garcia argues that the district court erred in finding that the
consent was voluntarily given, and in failing to consider whether

the trooper's actions, which Garci a cl ai ns exceeded t he perm ssi bl e



scope of the traffic stop, irreparably tainted Garcia' s consent.

The vol untariness of an individual's consent to a search is a
question of fact to be determned from the totality of the
circunstances. United States v. CGonzal ez-Basulto, 898 F.2d 1011
1012-13 (5th Gr. 1990). The governnment bears the burden of
denonstrating by a preponderance of the evidence that consent was
obtained and that it was freely and voluntarily given. United
States v. Richard, 994 F.2d 244, 250 (5th Cr. 1993). The
governnment nust show nore than sinply submssion to a claim of
| awful authority. Bunper v. North Carolina, 391 U S. 543, 548-49,
88 S.Ct. 1788, 20 L.Ed.2d 797 (1968) (invalidating consent obtai ned
by officer's representation that they had a search warrant.)

Consent may "not be coerced, by explicit or inplicit nmeans, by
inplied threat or covert force." Schneckloth v. Bustanonte, 412
UsS 218, 228, 93 S.C. 2041, 36 L.Ed.2d 854 (1973). In
determ ni ng whet her consent was obtained voluntarily, the courts
| ook to six "primary factors":

(1) the voluntariness of the defendant's custodi al

status; (2) the presence of coercive police procedures;

(3) the extent and | evel of the defendant's cooperation

wth the police; (4) the defendant's awareness of his

right to refuse consent; (5) the defendant's education

and intelligence; and (6) the defendant's belief that no

incrimnating evidence will be found.
Gonzal ez-Basulto, 898 F.2d 1011, 1013 (5th Cr.1990) (quoting
United States v. Galberth, 846 F.2d 983, 987 (5th Gr.), cert.

denied, 488 U. S. 865 (1988)).° No one of these six factors is

3 Galberth cites United States v. Ruigonmez, 702 F.2d 61 (5th
Cir. 1983) as authority for the six factor test. The first factor
in Ruigonez is "custodial status" rather than "the vol untari ness of
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di spositive or controlling. Galberth, 846 F.2d at 987.

Trooper Cerney was the only witness that testified at the
suppression hearing, and the district court specifically found his
testinony to be credible. The district court recited the six
factor voluntariness test, and applied it to the facts devel oped at
t he suppression hearing. The district court found that, at the
time consent was given, Garcia was not enticed, threatened, or
coerced; no weapons were brandi shed; a backup officer who had
arrived after the stop renmained i n the background and took no part
in the conversation with Garcia; and Garcia was not hand-cuffed or
arrested until after the suspected marijuana was discovered.
Trooper Cerney estinated the tinme between the initial stop and the
consent at no nore than five mnutes. There was no evidence of
Garcia's educational |evel, and no evidence that he was told he had
a right not to consent. The court found Garcia's response to
Trooper Cerney indicative of an intelligent understanding of both
the officer's request for consent and his notivation in nmaking the
request. The district court also noted that Garcia "nmay have
believed no drugs would be found because the marijuana was well
hi dden."” The district court then found "froma totality of the
circunstances that [Garcia's] consent to the search of the vehicle
was freely and voluntarily given."

Garcia <clains that the district court's finding of

voluntariness is clearly erroneous. First, he points to evidence

the defendant's custodial status." 1d. at 65. W find this
original articulation of the factor nore hel pful to our analysis,
as custodial status cannot logically be "voluntary."
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that the consent was given while he was being involuntarily
det ai ned. Second, he characterizes the trooper's investigative
activity as inplicitly coercive. Garcia clains that the officer's
| ack of interest in the Iicense and i nsurance papers, the arrival
of the second officer, and the questions about contraband applied
"subtle pressure to Garcia." Third, Garcia clains that his
cooperation with the officer proved only his desire to end the
encounter, and should not be viewed as an indication of
voluntariness. Garcia urges us to weigh the lack of evidence on
the fourth and fifth factors against the governnent, because the
governnent bore the burden of establishing consent. Finally,
Garcia clainms that he had "good reason to believe that the car

cont ai ned contraband, and preferred not to be found out," so that
the sixth factor does not support the district court's finding of
vol unt ari ness.

W find no nerit in Garcia' s argunent. Garcia's custodi al
status at the tine he gave consent was nomnal -- a five mnute
routine traffic stop. Al though he was not conpletely free to wal k
away, he had not been subjected to that degree of restraint
associated with formal arrest. See United States v. Bengi venga, 845
F.2d 593, 598 (5th Gr.), cert. denied 488 U S. 924 (1988). W are
not convinced that the district court clearly erred in finding no
coercive police procedures and adequate understanding by Garcia.
The district court's statenent that Garcia may have thought that

t he contraband woul d not be found is al so supported by the record.

We therefore hold that the district court did not clearly err in



finding that Garcia's consent was voluntary.
FRU T OF THE PO SONOUS TREE

Next, Garcia argues that although the traffic stop was | egal,
Trooper Cerney inproperly extended the legal stop by taking a
windowtint reading wwth his |ight nmeter. Under the "fruit of the
poi sonous tree" doctrine, al | evidence derived from the
exploitation of an illegal search or seizure nust be suppressed,
unl ess the governnent shows that there was a break in the chain of
events sufficient to refute the inference that the evidence was a
product of the Fourth Anmendnent violation. Brown v. Illinois, 422
U S 590, 602, 95 S. . 2254, 2261, 45 L.Ed.2d 416 (1975). This
show ng nust be nade even if voluntary consent to search was given
after the Fourth Amendnent violation, and is in addition to the
requi renent that the Governnent prove that consent was given
voluntarily. United States v. Cherry, 759 F.2d 1196, 1210-1211
(5th Gr. 1985), cert. denied, 479 U S. 1056 (1987). W are guided
by the three-factor test for evaluating the validity of consent
followng an illegal detention:

(1) the tenporal proximty of an illegal arrest and

consent, (2) intervening circunstances, and (3) the

pur pose and fl agrancy of the official m sconduct.
Brown v. Illinois, 422 U. S. 590, 601, 603-4, 95 S. Ct. 2254, 2260,
2261-62, 45 L.Ed.2d 416 (1975); United States v. Kelley, 981 F.2d
1464, 1471 (5th Gir.), cert. denied, __ US. _, 113 S. C. 2427
(1993).

Garcia attacks on appeal the validity of the Texas Depart nent

of Public Safety admnistrative rules relied on by the district



court in finding that the wndow tint investigation did not
unconstitutionally prolong the traffic stop. Assum ng, W thout
deci ding, that Trooper Cerney had no | egal basis for investigating
the window tint on Garcia's car, we cannot say that in this case
Garcia's consent to search was tainted. As to the first two
factors, Garcia consented about five mnutes after the stop,
Trooper Cerney took the light neter reading just prior to
requesti ng consent to search, and the record reveal s no i nterveni ng
circunstances. However, the valid traffic stop, with a brief, non-
coercive investigation wthin the scope of the purpose of the stop
as initially articulated to Garcia by the officer convinces us that
Garcia's consent was not the product of exploitation of the
allegedly illegal tint check. W therefore find no nerit in
Garcia's "fruit of the poisonous tree" argunent.
CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

denial of Garcia's notion to suppress and Garcia's conviction.
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