IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50733
Summary Cal endar

RAYMOND P. VEGA,
Pl ai ntiff-Appellant,

REXENE CORPCRATI ON
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
MO 94 CA 103

June 20, 1995
Before KING JOLLY, and DEMOSS, Circuit Judges.
PER CURI AM *
Raynond P. Vega appeals from the district court's grant of
summary judgnent for Rexene Corporation. Because we find no
genui ne issue of material fact, we affirm the judgnent of the

district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 18, 1991, Rexene Corporation ("Rexene") filed a
voluntary petition for relief under Chapter 11 of the Bankruptcy
Code. As a Rexene enployee, Vega was scheduled as a potenti al
creditor, and during the course of the bankruptcy proceedi ngs, he
received various notices and mailings that were sent to the
creditors of Rexene.

On June 10, 1992, Vega's enploynent wth Rexene was
t erm nat ed. On July 7, 1992, the bankruptcy court entered an
"Order Confirmng First Amended Plan of Reorganization"” (the
"confirmation order") in Rexene's bankruptcy proceedings. The
confirmati on order established Septenber 8, 1992, as the deadline
for filing adm nistrative clains against Rexene. Notice of the
confirmati on order and of the deadline for filing adm nistrative
clains was nailed to Vega on July 30, 1992. Vega, however, did not
file any adm nistrative clai ns.

On Septenber 11, 1992, pursuant to the confirnmed plan of
reorgani zation, old Rexene Corporation was nerged into Rexene
Product s Conpany. Rexene Products Conpany subsequently changed its
name to Rexene Corporation. The plan of reorganization was
consummated on Septenber 18, 1992, and Rexene was granted a
di scharge pursuant to 11 U S.C. 88 524 and 1141.

On May 19, 1994, Vega filed a wongful termnation |awsuit
agai nst Rexene in federal district court, alleging violations of
Title VIl and the Texas Conmm ssion on Human Rights Act, both of

whi ch prohibit discrimnationin enploynent on the basis of race or



handi cap. On June 27, 1994, Rexene filed a notion to dism ss, and
the court notified the parties of its intent to treat the notion as
a notion for summary judgnent. Subsequently, both parties filed
their own summary judgnent notions.

On Cctober 3, 1994, the district court granted Rexene's notion
for summary judgnent. The court found that Vega's "failure to
assert his clains as adm ni strative expenses during the bankruptcy
proceedi ngs now results in his being barred from seeki ng nonetary
conpensation for those clainms in this Court." The court also
concluded that Vega's "request for reinstatenent clearly is a
“claim within the meani ng of the Code since nonetary relief inthe
formof front pay is an alternative to reinstatenent. [ Vega' s]
claim for reinstatenment was, therefore, discharged in the
bankruptcy proceedings." Finally, the court denied Vega' s request
for injunctiverelief, as it noted that "[u] nder the circunstances,
the policy considerations of the Bankruptcy Code coupled with the
fact that Plaintiff was given anple opportunity to assert his
clains mlitates against allowng Plaintiff to pursue injunctive
relief against Rexene Corporation in this Court."

. STANDARD OF REVI EW

W review the district court's grant or denial of summary

j udgnent de novo, "review ng the record under the sane standards

whi ch guided the district court." Qulf States Ins. Co. v. Al anp

Carriage Serv., 22 F.3d 88, 90 (5th Cr. 1994) (internal quotations

omtted). Summary judgnent is proper "when no genuine issue of

material fact exists that would necessitate a trial." | d. I n



determ ni ng on appeal whether the grant of summary judgnent was
proper, we view all factual questions in the Iight nost favorable

to the non-novant. See Lenelle v. Universal Mg. Corp., 18 F.3d

1268, 1272 (5th Gr. 1994).
[11. ANALYSI S AND DI SCUSSI ON

Vega brings three argunents on appeal. First, he contends
that his Title VIl claim was not discharged because he was not
given sufficient notice of the admnistrative claim deadline.
Second, he argues that his <claim for reinstatenent is not
di scharged because it is an equitable renedy. Third, he asserts
that summary j udgnment shoul d not have been granted before all ow ng
Vega to investigate whether liability insurance existed to satisfy
a potential judgnent against Rexene. We address each of these
argunents in turn.

A. The Discharge of the Title VII daim

Rexene filed for Chapter 11 bankruptcy protection on QOctober
18, 1981. Vega's enploynent was term nated on June 10, 1992, and
Rexene's pl an of reorgani zati on was subsequently confirnmed on July
7, 1992. Thus, we characterize Vega's claimfor nonetary damages
in his Title VI| action as a post-petition, pre-confirmation tort
claim and neither party disputes this characterization.

Section 503 of the Bankruptcy Code addresses the al |l owance of
adm ni strative expenses, and Vega's post-petition tort claimis

properly classified as an admnistrative expense. See In re

MacDonal d, 128 B.R 161, 164 (Bankr. WD. Tex. 1991) ("[C]ase | aw

confirmse that “~damages for a post-petition tort beconme an



adm ni strative expense under 11 U S.C 8§ 503(b)(1)(A)."") (citing
cases). As the MacDonal d court expl ained, "[t]he plain |anguage of
Section 503 al so enphasi zes that any entity with an admnistrative
claimthat wants to share in the estate has to request paynent, or
ri sk being discharged without further recourse.” 1d.

On July 30, 1992, Vega was sent a "Notice of Final Date for
Filing Adm nistrative Cains Against the Debtors.” The notice
warned Vega to assert his admnistrative claim no later then
Septenber 8, 1992; otherwise, he would be "forever barred from
asserting such Adm nistrative C ai magainst any of the Debtors or
any of their respective successors or assigns." Vega does not deny
recei ving such notice, yet he failed to request paynent or to file
any adm ni strative claim

If Vega had tinely filed his admnistrative claim the claim
woul d have been preserved and he woul d have been given priority

under the Bankruptcy Code. As we explained in Sequa Corp. V.

Christopher (In re Christopher), 28 F.3d 512, 515-16 (5th Gr.

1994) :

The sinple fact is that parties who deal with a bankrupt
postpetition are frequently entitledto priority under 88§
503 and 507 of the Code, giving them an added |evel of
protection as conpared to the prepetition clainmnts.
Additionally, the plan of reorganization cannot be
confirmed under 8§ 1129(a)(9)(A) unless the plan provides
for the paynent in cash and in full of persons hol di ng
"“clains" for admnistrative expenses under 88 503 and
507. Thus, persons hol ding clains against the debtor
that arise post-petition are in sone respects better able
to protect their interests than are prepetition
cl ai mant s.

As nentioned, on Septenber 18, 1992, Rexene's plan of
reorgani zati on was consunmat ed and Rexene was granted a di scharge
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under 11 U.S.C. 88 524 and 1141. Under 8§ 1141, a confirned pl an of
reorgani zation i s binding upon a debtor and all of its creditors,
and the debtor is discharged "from any debt (with certain
exceptions) that arose before the date of confirmation." In re

Chri stopher, 28 F. 3d at 515; see 11 U. S.C. § 1141(a), (d). Section

524 provides that a discharge "operates as an injunction agai nst
t he commencenent or continuation of an action . . . to collect,
recover or offset any such debt as a personal liability of the
debtor . . . . " Rexene's confirmation order contains provisions
that mrror these statutory sections. Thus, Vega's failure to
assert his tort action as an admnistrative claim during the
relevant tinme period in Rexene's bankruptcy proceedi ngs prohibits
hi m from seeki ng nonetary conpensation in his separate Title VI

lawsuit. See In re Benjamin Coal Co., 978 F.2d 823, 827 (3d Cr.

1992) ("[T]he discharge of all existing «clains, including
adm nistrative clains, upon confirmation of a Chapter 11 plan is
unanmbiguous . . . in the Bankruptcy Code . . . .") (citing 11
U.S.C. § 1141(d)).

Vega does not contest the fact that his clains for nonetary
damages were discharged. Instead, he attenpts to circunvent the
failure to assert his admnistrative claimand the prohibition on
continuing his action by arguing that the July 30, 1992 notice of
the admnistrative bar date was insufficient. Essentially, Vega
contends that the notice: 1) was anbiguous; 2) failed to item ze
the different types of clains that needed to be filed; and 3)

failed to advise of an alleged right to file a late claimwth



cause. Unfortunately, Vega presented none of these argunents to
the district court; thus, they are unavailing on appeal. See

e.qg., Glley v. Protective Life Ins. Co., 17 F.3d 775, 781 n.13

(5th CGr. 1994) ("W have held that an argunent is waived if the
party fails to mnmke the argunent in response to sunmary

judgnent."); Haubold v. Internedics, Inc., 11 F.3d 1333, 1336 (5th

Cir. 1994) (noting that an issue not raised in the summary judgnent

nmotion belowis not ripe for appellate review); Quenzer v. United

States (In re Quenzer), 19 F.3d 163, 165 (5th Cr. 1993)

("Typically, we wll not consider on appeal matters not presented
tothe trial court."). Vega's claimwas properly dism ssed due to
his failure to assert an admnistrative claimw thin the prescri bed
time period, and the district court correctly granted summary
j udgnent for Rexene on this point.
B. The Reinstatenment C aim

Vega asserts that the reinstatenent portion of his Title VII
action is not di schargeable. Because reinstatenent is an equitable
remedy, Vega apparently contends that his reinstatenent request is
not a "claim within the nmeani ng of the Bankruptcy Code; thus, Vega
mai ntains that the reinstatenent portion of his action is not
di schargeabl e. Vega's original conplaint requests front pay as an
alternative to reinstatenent: "Plaintiff states that pursuant to
the wongful discrimnation he is entitled to reinstatenent to his
former position, or in the alternative, front pay." As Vega
intimates, under Title VII, front pay is an equitable renedy that

can be enployed as an alternative to reinstatenent. See Hadley v.




VAM P TS 44 F.3d 372, 376 (5th Cr. 1995) ("Front pay is an
equitable renedy that can be enployed when reinstatenent is not

feasible.").

Under the Bankruptcy Code, "clainm is defined in the foll ow ng

manner .

(A) right to paynent, whether or not such right is
reduced to judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed,
| egal , equitable, secured, or unsecured; or

(B) right to an wequitable renedy for breach of
performance if such breach gives rise to a right to
paynment, whether or not such right to an equitabl e renedy
is reduced to judgnent, fixed, contingent, nmatured,
unmat ured, disputed, undisputed, |egal, equitable,
secured, or unsecured.

11 U.S.C § 101(5). In United States v. LTV Corp. (In re

Chat eaugay Corp.), 944 F.2d 997, 999 (2d GCr. 1991), the
Envi ronmental Protection Agency ("EPA") filed a proof of claimfor
environnental response costs in a corporation's Chapter 11
proceedi ngs where the corporation had been identified as a
"potentially responsi bl e party" under t he Conpr ehensi ve
Envi ronnment al Response, Conpensation, and Liability Act (" CERCLA").
The Second Circuit westled with the distinction in 8§ 101(5)
bet ween an "equitable renedy” and a "right to paynent." The court
found that the dispositive issue was "whether the injunctions,
alleged to give rise to dischargeable "clains,' inpose[d] a renedy
for a performance breach that gives rise to a right of paynent."
Id. at 1007. The court concl uded that:

Since there is no option to accept paynent in |ieu of

continued pollution, any order that to any extent ends or

aneliorates continued pollution is not an order for

breach of an obligation that gives rise to a right of
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paynment and is for that reason not a "claim" But an
order to clean up a site, to the extent that it inposes
obligations distinct from any obligation to stop or
aneliorate ongoing pollution, is a "clain if the
credi tor obtaining the order had the option, which CERCLA
confers, to do the cleanup work itself and sue for
response costs, thereby converting the injunctioninto a
nmonet ary obl i gation.

Id. at 1008. If the equitable renedy is a "claim" of course, it
is dischargeable in bankruptcy. See id. at 1008-09.

The situation in the instant case i s anal ogous. Rei nstat enent
relief for Vega, to the extent that it is not inposed to prevent
Rexene from commtting future wongs, is a "claim" and is
di schargeabl e, if Vega has the option of converting the relief into

a nonetary obligation. |In Sheerin v. Davis (In re Davis), 3 F.3d

113, 116-17 (5th Gr. 1993), we determ ned whether equitable
remedi es were di schargeabl e by anal yzi ng whet her the applicabl e | aw
vi ewed t he paynent of noney as an avail able alternative. W noted
that a particular equitable renmedy in that case was "anal ogous to
an i njunction preventing Davis fromcomm tting future wongs, which
is an intangi ble conmand i ncapabl e of precise nonetary estimation
." 1d. Thus, we found that "bankruptcy did not discharge
this renedy." Id. Vega's reinstatenent claim is different,
however, because Title VII explicitly provides that front pay is an
alternative to reinstatenent, and Vega requested as nuch in his
conpl ai nt. Therefore, Vega's claim for reinstatenent was also
di scharged i n Rexene's bankruptcy proceedi ngs.
C. Liability Insurance
Finally, Vega argues that the district court should not have
entered summary judgnent w thout determ ning whether there was
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liability insurance available to satisfy a potential judgnent.
Unfortunately, Vega also failed to present this argunent to the
district court; therefore, we do not consider it on appeal. See,

e.q., Glley, 17 F.3d at 781 n.13; Haubold, 11 F.3d at 1336;

Quenzer, 19 F.3d at 165.
V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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