UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50724
Summary Cal endar

UNI TED STATES of AMERI CA
Pl ai ntiff-Appellee,

ver sus

DI ONI CI O ANTHONY CRUZ
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(93 CR 105 2 (SA 94 CA 640))

June 19, 1995

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Di onici o Anthony Cruz was convicted by a jury verdict for
conspiracy to possess cocaine with intent to distribute, use of a
communi cation facility in causing or facilitating the conm ssion
of felonies, and attenpt to possess cocaine with intent to
distribute. 21 U S.C. 88 841(a)(1), 843(b), and 846. W

affirmed the convictions on direct appeal. United States v. Cruz,

No. 93-8788 (5th G r. June 24, 1994) (unpublished). Cruz now

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



appeal s the district court's denial of his notion under 28 U S. C
§ 2255, claimng that counsel rendered ineffective assistance and
the governnent failed to disclose that an audi ot ape had been
altered. W affirm
CLAI M OF | NEFFECTI VE ASSI STANCE OF COUNSEL
Cruz raises four grounds of ineffective assistance of
counsel. As set forth below, Cruz has failed to denonstrate the

prejudi ce required under Strickland v. Washi ngton, 466 U. S. 668,

694, 104 S. . 2052, 2068 (1984). W therefore need not
det erm ne whet her counsel's perfornmance was deficient. 1d. at
700, 104 S.Ct. at 2071

Cruz contends that counsel was ineffective for failing to
have an audi ot ape of a conversation between Ral ph Bal nez (a
confidential informant) and hinself exam ned for tanpering. The
subst ance of a post-arrest conversation with Bal nez, whom Cruz
then believed was a governnent informant, is of limted probative
val ue conpared with the overwhel m ng evidence of Cruz's guilt.
Even if the jury believed that certain information was omtted
fromthe tape, it is probable that Cruz woul d have been
convi ct ed.

Cruz next contends that the attorney rendered ineffective
assi stance by failing to inpeach Balnmez with evidence of prior
arrests and crimnal conduct. As the district court expl ained,
absent a conviction, the evidence would have been inadm ssible
for purposes of inpeaching Balnmez. |In any event, had counsel

i nqui red on cross-exam nation regardi ng such conduct, the
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i npeachnent evi dence woul d not have underm ned the governnent's
case sufficiently to affect the outcone of the trial in that Cruz
coul d have been convicted on the basis of DEA agent Sal azar's
testi nony al one.

Cruz al so contends that counsel should have rebutted the
testinony of Bal mez and Sal azar which indicated that Trevino was
present during the initial neeting between Sal azar and Cruz.
Contrary to Cruz's assertions, the presence of Trevino at a
nmeeting where he did not participate in the conversation was
unnecessary to the governnent's case.

Cruz finally contends that counsel should have objected to
factual discrepancies between the testinony of two gover nnment
W t nesses regardi ng events which occurred at Bennigan's
restaurant. The contradiction between the testinony of the
surveillance officers was before the jury. As stated by the
district court:

a review of the record shows that the evidence against

Cruz was overwhel mng. Investigator Sal azar testified

to face-to-face drug negotiations wwth Cruz and this

testi nony was corroborated by audio tapes of the

conversations. Furthernore, Cruz was arrested in an

autonobile in which Trevino, his co-defendant, had only
seconds earlier delivered $10,000 in cash to

| nvesti gator Sal azar as paynent for one-half kil ogram

of cocai ne.

Cruz has failed to show a reasonabl e probability that the outcone
of the proceeding woul d have been different.
CLAI M OF NONDI SCLOSURE

In regard to the claimthat the governnent failed to

disclose to himthat the audi otape he admtted into evidence
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(Defendant's Exhibit # 2) was altered, the district court
properly found that, because Cruz knew of the alleged alteration
at the tinme of his direct appeal but did not raise the claim he
is precluded fromraising it in this 8 2255 proceedi ng. See

United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr. 1991) (en

banc), cert. denied, 502 U S. 1076, 112 S.C. 978 (1992).

Mor eover, Cruz has not shown that the conpl ained of error
resulted in the conviction of an actually innocent man. 1d. at
232.1

The judgnent of the district court therefore is AFFI RVED

! Cruz raises certain clains that he did not present to the
court below. Because failure to consider them would not result
in mani fest injustice, we decline to review them Varnado v.
Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).
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