IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50723
Summary Cal endar

DANNY LEON LUCAS,
Pl ai ntiff-Appellant,

J.M GARNER, Warden
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A 94 CA 227)

June 30, 1995
Before KING JOLLY, and DEMOSS, Circuit Judges.
PER CURI AM *
Danny Leon Lucas appeals fromthe district court's denial of
his in forma pauperis 42 US. C. 8§ 1983 action on "frivol ous"
grounds. Having exam ned the argunents, we affirmthe judgnment of

the district court.

| . FACTUAL AND PROCEDURAL BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



On June 5, 1993, Lucas alleged that defendant S. Bell, a
correctional officer at the Alfred D. Hughes unit of the Texas
Departnent of Crimnal Justice, denied Lucas a m d-day neal because
she was "high" and she did not want to work in Lucas's section
Bell alleged that Lucas was engaged in disruptive sexual behavi or,
and she indicated that Lucas would not renove his hands from his
genitals to retrieve his food tray.

According to Lucas, he was told that he forfeited his |unch
because he refused to stop masturbating to accept his lunch tray.
Lucas clains that Bell's denial of his lunch violated a prison rule
that no food shall be denied as a disciplinary sanction of an
i ndi vi dual innmate. In addition, Lucas alleges that defendant
Garner, the Senior Warden of the Hughes unit, violated Lucas's
rights by not affording himan inpartial hearing on his grievances
arising out of the food incident, by denying Lucas relief on his
grievances and appeals, and by conspiring with Bell to deny Lucas
of his rights.

Lucas filed suit against the defendants in their individual
and official capacities under 42 U S C. § 1983. He alleged a
retaliation claim a conspiracy claim an Ei ghth Anrendnent
violation, and a Fourteenth Anendnent viol ation, and he requested
injunctive and declaratory relief, as well as conpensatory and
punitive danages. The defendants filed a notion to dismss
pursuant to 28 U S.C. 8§ 1915(d), and the nmgistrate judge

recommended granting the notion. The district court adopted the



findings of the magistrate and dismssed Lucas's clains wth
prejudi ce. Lucas appeals fromthis determ nation
1. STANDARD COF REVI EW

Dism ssal of an in forma pauperis conplaint is appropriate if

the district court determnes that it is frivolous, i.e., that "it
| acks an arguable basis in either law or fact." Nei tzke v.
Wllianms, 490 U.S. 319, 325 (1989). A conplaint is legally

frivolous under 28 U S.C. 8§ 1915(d)! if it is premsed on an
"indisputably neritless legal theory." 1d. at 327. W review a
district court's 8 1915(d) dism ssal using an abuse of discretion

standard. Denton v. Hernandez, 112 S. C. 1728, 1734 (1992).

[11. ANALYSI S AND DI SCUSSI ON
A.  Food Deprivation Cains
Li beral ly construi ng Lucas's argunents, he appears to contend
that the denial of his lunch violated his Ei ghth Anendnent and
Fourteenth Amendnent rights. In 8§ 1983 actions chall enging prison
condi tions under the Ei ghth Arendnent, "a show ng of significant

injury is a prerequisite to recovery." MCord v. Mgqgio, 927 F. 2d

844, 849 & n.1 (5th Cr. 1991); see also Strickler v. Waters, 989

F.2d 1375, 1381 (4th Cr. 1993) ("[I]n order to withstand sunmary
j udgnent on an Ei ghth Anmendnent challenge to prison conditions],]
a plaintiff must produce evidence of a serious or significant

physical or enotional injury resulting from the challenged

. The statute provides that "[t]he court may request an
attorney to represent any such person unable to enpl oy counsel
and may dism ss the case if the allegation of poverty is untrue,
or if satisfied that the action is frivolous or malicious." 28
U S C § 1915(d).



conditions."). Lucas, however, nakes no allegation or suggestion
of any physical or enotional injury from the md-day neal
deprivation. Mreover, we have held that "[t] he Ei ghth Anmendnent
does not require that prisoners receive three neals a day,; rather,
the [E]ighth [Alnmendnent requires that jails provide inmates with
wel | - bal anced neals, containing sufficient nutritional value to

preserve health." Gissomyv. Patterson, No. 92-7244, slip op. at

13 (5th Cr. Dec. 27, 1993) (unpublished opinion) (internal

quotation omtted); see also Atkins v. Kasper, No. 93-2927, slip

op. at 4 (5th Cr. Sept. 6, 1994) (unpublished opinion)

("[Plaintiff] does not have even a colorable claimthat denial of

a single neal -- or, for that matter, three single neals on three
different, non-consecutive days -- rises to the | evel of cruel and
unusual punishnment, if indeed it constitutes punishnment at all.").

Lucas presents no evidence to suggest that his two other neals on
that day were nutritionally inadequate. W find no abuse of
discretion in the district court's dismssal of Lucas's Eighth
Amendnent cl ai m

Lucas al so asserts that he was denied his due process rights
under the Fourteenth Amendnent because his nmeal was w thheld as
puni shment wi thout a disciplinary hearing. Lucas alleges that a
prison rule states that "no food or neals shall be withheld as a
di sciplinary sanction for an individual inmate."2 In Atkins, we
noted that "state prison regul ati ons couched i n mandatory | anguage

that explicitly limt a prison official's discretion may create

2 A copy of the rule is not present in the record.
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liberty interests.” Atkins, No. 93-2927, slip op. at 4. Thus

Lucas apparently asks us to recogni ze that depriving himof a m d-
day neal wi thout notice and a pre-deprivation hearing violates the
prison's proscription of denying food as a disciplinary sanction,
and thereby violates his liberty interest. Unfortunately for
Lucas, however, his loss of this single neal cannot properly be
characterized as a disciplinary sanction at all.

In Atkins, the prisoner-defendant also lost the right to eat
a single neal when he was ejected fromthe dining hall for causing
a comotion. See id. at 5. In that case, we observed that "Atkins
lost the right to eat the single neal, the deprivation of which he
conpl ai ns of here, as a natural and predictabl e consequence of the
meal -ti nme di sturbance that he created. He m ssed that neal only as
the incidental result of a prison official's effort to maintain
order in the dining hall, not as a disciplinary sanction for that
disturbance . . . . " 1d. As we concluded, "[Atkins] clearly was
not denied that neal as a disciplinary sanction; ergo the prison
regul ati on prohibiting denial of food as a disciplinary sanction --
and any liberty interest possibly created by the adoption of that
regul ation -- was never inplicated; ergo the Due Process O ause was
never inplicated." 1d. at 6.

We believe that the situation in Lucas's case is simlar to
Atkins's situation. Lucas's own allegations confirmthat sone sort
of confrontation and ruckus occurred between Bell and Lucas when
Bell was delivering the neals. The disruption could be viewed by

inmates in other cells, and the disorderliness could have



potentially spread. In these circunstances, we find that although
Bell's "skipping" of Lucas's cell during neal service was arguably
not the optimal response, it was a reasonable effort to quell the
confrontati on sparked between the two. Thus, Lucas m ssed his neal
as an incidental result of a prison official's effort to maintain
order, and not as a disciplinary sanction. The nagistrate judge
appeared to use this sane rationale. As he stated, "Nor did the
denials of food constitute a punishnment wthout due process.
Plaintiff's own allegations make clear that each of the denials
were done on the spur of the nonent, as an inpronptu reaction of
the guards to the confrontation at hand."” W conclude that Lucas's
due process claimlacks an arguable basis in law, thus, we find no
abuse of discretion in the district court's dismssal.?
B. Conspiracy Caim

Lucas nmakes the general claimthat Garner and Bell entered
into a conspiracy to commt illegal acts against hi m
Unfortunately, Lucas asserts this conspiracy claimw th no factual
support at all, and "[n]jere conclusory allegations of conspiracy
cannot, absent reference to material facts, state a substantia
claim of federal conspiracy under 42 U S.C. A 8§ 1983." Hale v.
Harney, 786 F.2d 688, 690 (5th G r. 1986) (internal quotation
omtted); see WIlson v. Budney, 976 F.2d 957, 958 (5th Cr. 1992).

3 Lucas argues that Warden Garner al so violated his due
process rights by denying Lucas's grievance about Bell's conduct.
Lucas's only factually-grounded all egati on anounts to a cl ai m of
a deni al of due process because his grievances did not bring the
result he desired. Such a conplaint does not give rise to a
cogni zabl e due process claim and the district court did not
abuse its discretion in dismssing it.
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Because Lucas alleged no facts to support his allegations of
conspiracy, the claimwas properly di sm ssed.
C. Retaliation Caim

Lucas also contends that Bell denied his lunch and Garner

denied his grievances in retaliation for Lucas's wit-witing

activities. O course, Lucas's own allegations indicate that his

| unch was deni ed because of the i nmedi ate circunstances facing Bell

when she attenpted to deliver Lucas's lunch -- not because of
Lucas's writ witing in prison. Nevert hel ess, Lucas has not
alleged any facts to indicate that Garner or Bell has taken
retaliatory action to stop Lucas's wit witing. A prisoner's

claimof retaliation nust be supported by factual allegations that

rai se an i nference of retaliation. See Wittington v. Lynaugh, 842

F.2d 818, 819 (5th GCr. 1988). Lucas's general claim of
retaliation does not rise to this |evel.
| V. CONCLUSI ON

For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



