IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50715

JOHN ERVA JOHNSON,
Pl aintiff,
ver sus

SH RLEY S. CHATER, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee,
vVer sus
JOHN R HEARD,
Movant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(SA 94 CA 323)

(August 22, 1995)
Before JOLLY, DAVIS, and EMLIO M GARZA, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”
This case presents the question whether the district court
erred by accepting, wthout a hearing, the magistrate judge's

recomrendati on of contenpt and $500 in sanctions agai nst Attorney

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



John R Heard. 1In July 1994, the magi strate judge ordered Heard to
file a brief in the captioned case. When Heard m ssed the
August 15 deadline, the judge, without a brief fromHeard, filed a
menor andum and reconmendation with the district court taking note
of Heard's failure. The nmagistrate judge recomended that Heard be
held in contenpt and fined $500.

On Septenber 6, Heard filed a response to the magistrate
j udge's nenorandum and requested a hearing by the district court.
Wthout a hearing, the district court adopted the magistrate
judge's report on Septenber 28 and ordered Heard to pay the $500.
On Cctober 5, Heard noved for reconsideration, arguing that the
Federal Magistrates Act, 28 U S.C. 8§ 631, et seq., requires the
district court to hold a hearing on a nagistrate judge's
recommendati on of contenpt sanctions. Heard noticed an appeal of
t he contenpt order on October 25, and the district court denied the
nmotion for reconsideration on Novenber 8, noting that under 28
US C 8 636(e) a hearing by the district court is optional.

"A contenpt order is characterized as either civil or crimnal

depending on its primary purpose.”" FDCv. LeGand, 43 F.3d 163,

168 (5th Cr. 1995). "I'f the primary purpose is to punish the
contemmor and vindicate the authority of the court, the order is
viewed as crimnal." 1d. "If the purpose of the sanction is to
coerce the contemmor into conpliance with a court order, or to
conpensate another party for the contemmor's violation, the order

is considered purely civil." Lamar Fin. Corp., 918 F.2d at 566




"A key determnant is whether the penalty 1is absolute or
conditional on the contemor's conduct." LeG and, 43 F.3d at 168.
By the tinme that the instant contenpt order issued, Heard could no
| onger conmply with the court's order to submt a brief, the
vi ol ation of which pronpted the sanction. The sanction could not
bring himinto conpliance with the briefing order. G ven the fact
that this contenpt penalty was crimnal in nature, the judgnent of
the district court is VACATED and REVERSED, and the case is
REMANDED for an appropriate hearing. See 28 U S.C. 8§ 636(e) and
Taberer v. Arnstrong Wrld Indus., Inc., 954 F.2d 888, 903-04 (3d

Gr. 1992).

REVERSED, VACATED, and REMANDED.



