UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-50713
(Summary Cal endar)

Robert o Fer nandez,
Pl ai ntiff-Appellant,
ver sus

San Felipe Del R o Consolidated
| ndependent School District, Et Al .,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(DR 93 CA 17)

August 29, 1995
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Roberto Fernandez filed suit under 42 U S.C. § 1983 agai nst
the San Felipe Del R o Consolidated |Independent School District
(the "District"), the District Superintendent, and seven present
and fornmer nenbers of the District's Board of Trustees (the
"Board"), alleging that the Board had denpted himin violation of

the First and Fourteenth Anendnents to the United States

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Constitution. The district court granted the defendants' notion
for summary judgnent, and Fernandez appeals. W affirm
I

VWlter WIIians, the District Superintendent, advi sed
Fernandez that he intended to present an admnistrative
reorgani zation plan to the Board. The reorgani zation plan provided
that the Board woul d replace the deputy superintendent position,
hel d by Fernandez, with three assistant superintendent positions.
The plan further provided that WIlians would assune the forner
deputy superintendent's responsibility of supervising principals.
Five days later, the Board adopted the plan, and Superi ntendent
Wl ians appoi nted Fernandez to one of the assistant superi ntendent
positions. As Assistant Superintendent for Admnistration,
Fernandez was responsible for facilities nmanagenent and
mai nt enance.

Fernandez' salary did not change, but he was no | onger
responsible for supervising principals, and his office was
eventual ly noved fromthe District's adm nistration building to an
annex. Fernandez considered the change in his position effected by
the reorgani zation a denoti on.

Fernandez filed suit in federal court, claimng that the Board
had denoted him in violation of the First and Fourteenth
Amendnents. First, Fernandez clainmed that the Board had denoted
himin retaliation for conmments of his that were published in two
articles that appeared in the |ocal newspaper, one on the day

before, and the other on the day of the Board's adoption of the
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reorgani zation plan. The first article attributed the follow ng
statements to Fernandez:

Fernandez said he knew his position was not on the
chart but had not been notified by WIlianms on any

changes. It is his "assunption” that he would becone
assi stant superintendent for special prograns.
"The position has been deleted," Fernandez said."|l have

not been given notice or reasons for the (possible) denotion."
Record on Appeal, vol. 2, at 539. The second article attributed
the followi ng statenents to Fernandez:

Fer nandez was quoted i n [yesterday' s] News-Heral d as
saying that WIllians did not give him any notice or
reasons about the deletion of the deputy superintendent
posi tion.

Thi s norni ng, Fernandez confirmed that WIIlians net
wth himfor five mnutes [on Novenber 13th], but stood
behind his statenent in [yesterday's] paper.

"He told nme that | would no |onger be deputy
superintendent,"” Fernandez said. "l was not given any
reasons for the denotion."

Fernandez said he had received nothing "witten or
orally" from WIIlians about not performng his duties,
| eadi ng himto believe "there were other notives invol ved
ot her than job performance."”

Fernandez said this is not the first tine that there
has been an attenpt to renobve him as deputy
superi nt endent.

"One year ago there were efforts to do exactly the
sane thing," Fernandez said. "They were not successful,
but this is a nore el aborate schene."

Record on Appeal, vol. 2, at 540.

Second, Fernandez clainmed that the Board had denoted himin
retaliation for his having exposed irregul ar purchasing activities
by a nenber of the Board. Third, Fernandez cl ained that the Board
had denoted him in retaliation for spreading runors about
Superintendent Wllianms. Lastly, Fernandez clained that the Board

had denoted him to punish him for the past recalcitrance of his



brother, a forner Board nenber.?

The defendants col |l ectively noved for summary judgnent. The
district court granted sunmary judgnent in favor of sone of the
def endants on the basis of legislative imunity and in favor of the
remai ni ng defendants on the nerits. The district court dism ssed
Fer nandez' state constitutional clains wthout prej udi ce.
Fer nandez appeal s, contending that the district court erred (1) in
holding that the Board did not denmpote him in retaliation for
statenents protected by the First Amendnent, (2) in holding that
the Board's action did not violate his Fourteenth Amendnent rights
to due process, and (3) in failing to remand his state | aw cl ai ns
to state court.

I

W review a grant of summary judgnent de novo, applying the
sane standard as did the district court. Evans v. City of Marlin,
Tex., 986 F.2d 104, 107 (5th Gr. 1993). W "review the facts
drawing all inferences nost favorable to the party opposing the
notion," Reid v. State Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578
(5th Cr. 1986), and will uphold the court's sunmary judgnent if
the sunmary judgnent record denonstrates "that there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law." Fed. R Cv. P. 56(c); accord

Evans, 986 F.2d at 107.

1 Fer nandez' conplaint included other allegations of unfairness and

retaliation, but he nakes no argunment on appeal regarding his other allegations.
I n his response to the defendants' notion for sunmary j udgnment, Fernandez further
claimed that the Board's actions violated Article |, sections 8 and 19, of the
Texas Constitution.
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A

Fer nandez argues that the district court erroneously held that
the District had not retaliated against himin violation of the
First Amendnent. "To assert the protections of the First
Amendnent, the enpl oyee nust establish, as a threshold matter, that
his speech or activity related to a matter of public concern.”
Voj vodich v. Lopez, 48 F.3d 879, 884-85 (5th Cr. 1995) (citing
Conni ck v. Meyers, 461 U S. 138, 146, 103 S. C. 1684, 1690, 75 L.
Ed. 2d 708 (1983)), petition for cert. filed, 64 U S L W 3068
(U.S. Mar. 30, 1995) (No. 93-8838). Whet her speech addresses a
matter of public concernis a question of |aw, Connick, 461 U S. at
148 n.7, 103 S. Ct. at 1690 n.7, which we revi ew de novo, Copsey V.
Swearingen, 36 F.3d 1336, 1345 (5th Gir. 1994).

"Whet her an enpl oyee's speech addresses a matter of public
concern nust be determ ned by the content, form and context of a
given statenent, as revealed by the whole record.” Connick, 461
U S at 147-48, 103 S. C. at 1690. W also |ook to whether the
enpl oyee's primary notive was a personal interest in his enpl oynent
or a citizen's interest in a public issue, see Dodds v. Childers,

933 F.2d 271, 273 (5th Cr. 1994),2 although a personal notive is

2 See also Terrell v. University of Tex. Sys. Police, 792 F.2d 1360
1362 (5th Gr. 1986) ("Because al nost anything that occurs within a public agency
could be of concern to the public, we do not focus on the inherent interest or
i nportance of the matters discussed by the enployee. Rather, our task is to
deci de whet her the speech at issue in a particular case was nade prinmarily inthe
plaintiff's role as citizen or primarily in his role as enployee."), cert
denied, 479 U S. 1064, 107 S. C. 948, 93 L. Ed. 2d 997 (1987). As we noted in

Gllumv. Gty of Kerrville, 3 F.3d 117 (5th Gr. 1993), cert. denied, ___ US
114 S. ¢&. 881, 127 L. Ed. 2d 76 (1994):
In Terrell . . . , we did not focus on the inherent "inportance' of
the subject matter of the speech, but on the extent to which the
term nated enpl oyee spoke as a citizen or enployee. . . . This
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not di spositive, see Davis v. Ector County, Tex., 40 F. 3d 777, 782-
83 (5th CGr. 1994); Wlson v. University of Tex. Health Cr., 973
F.2d 1263, 1269 (5th Gr. 1992), cert. denied, = U S __ <113 S
Ct. 1644, 123 L. Ed. 2d 266 (1993).

Based on our review of the record, we conclude that in making
the coments published in the |ocal newspaper, Fernandez spoke as
an enpl oyee regarding an issue of private concern, the future of
his enploynent with the school district, rather than as a citizen
on a matter of public concern. The content of his speech related
purely to the effect of the Board's reorganization plan on his
enpl oynent, not, as he suggests on appeal, to the effect of the
reorgani zation plan on the school system See Knowl ton .
G eenwood | ndep. School Dist., 957 F.2d 1172, 1178 (5th Gr. 1992)
(rejecting school cafeteria workers' first amendnent claim where
al though plaintiffs were fired for protesting conditions that
anopunted to FLSA violations, "[t]he record reflect[ed] that the
wor kers' concern was the effect of the [conplained of] program on
their enpl oynent and personal |ives, rather than public interest in
FLSA violations"); Dodds, 933 F.2d at 274 (rejecting first
anmendnent claimwhere plaintiff's "coments indicate[d] that her

primary concern [wjas the effect of [all eged nepotisn] on her own

focus on the hat worn by the enpl oyee when speaki ng rat her than upon

the “inportance' of the issue reflects the reality that at somne

| evel of generality alnost all speech of state enployees is of

public concern. Relatedly, we are chary of an anal ytical path that

t akes judges so unconfortably close to content based inquiries.
Id. at 120-21. In Gllumwe rejected aplaintiff's first amendnent cl ai mbecause
al though the content of the enployee's speech related to an issue of public
concern, corruption in a police departnent's internal affairs division, the
plaintiff's focus on the issue was personal. I|d. at 121
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enpl oynent, not its potential effect on the public interest");
Ayoub v. Texas A & M Univ., 927 F.2d 834, 837 (5th Cr.), cert.
denied, 502 U S 817, 112 S. C. 72, 116 L. Ed. 2d 46 (1991)
(holding that plaintiff's conplaints about all egedly di scrimnatory
conpensation did not relate to a matter of public concern because
plaintiff "spoke not as a citizen on matters of public concern but
rat her as an enpl oyee upon matters of only personal interest").3
The fact that Fernandez' coments were reported in the | ocal
newspaper is relevant to the public concern inquiry, see Scott v.
Flowers, 910 F.2d 201, 211 (5th Gr. 1990) (noting that public

interest in comments as evidenced by the attention given
[plaintiff's] letter by the local nedia," supported hol ding that
coment s addressed a matter of public concern), but not dispositive
see Coughlin v. Lee, 946 F.2d 1152, 1156, 1157-78 (5th G r. 1991)
(hol ding that although letter was shown on tel evision and printed
inlocal newspaper during political canpaign, "its content did not
address a matter of public concern”). W also note that Fernandez
brother-in-law is the publisher and general nmanager of the
newspaper that published Fernandez' comments.

In sum we hold that Fernandez's coments related to the

purely personal issue of his future enploynment with the schoo

district, and in commenting on the effect of the school board's

8 Fernandez cites Wiite v. South Park | ndep. Sch. Dist., 693 F.2d 1163
(5th Gir. 1982), in support of his claimthat his comments regardi ng his denotion
were protected under the First Anendnment. In Wiite, we stated, "A teacher's
speech is not necessarily unprotected sinply because it concerns interna
operating procedures rather than i ssues of public inportance." Id. at 1168 n.7.
However, this statenent is dicta because in Wite we explicitly declined to
deci de whet her the speech at issue in that case was protected under the First
Anendrent. | d.
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reorgani zati on plan on his enploynent he spoke "not as a citizen
upon matters of public concern but instead as an enployee upon
matters only of personal interest."” Connick, 461 U S at 147, 103
S. . at 1690.

Fer nandez al so suggests that the Board's action was notivated
by objections he nmade to irregular purchases by a nenber of the
Boar d. We assune arguendo that Fernandez' speech addressed a
matter of public concern. See Davis, 40 F.3d at 782 ("There is
perhaps no subset of "matters of public concern' nore inportant
than bringing official msconduct to light."). Nevert hel ess,
Fernandez' argunent fails because he offered no summary judgnent
evi dence to show that his objections notivated the Board's deci sion
to adopt the reorganization plan. See Frazier v. King, 873 F.2d
820, 826 (5th Cr. 1989) (holding that plaintiff was required to
denonstrate that exercise of her First Amendnent rights notivated
defendants' retaliatory action), cert. denied, 493 U.S. 977, 110 S.
. 502, 107 L. Ed. 2d 504 (1989). |Indeed, Fernandez admtted in
hi s deposition that he did not I earn of, | et al one speak about, the
irregular purchasing activities until after the Board had adopted
the reorgani zation pl an.

Lastly, Fernandez contends that WIllians "held a personal
vendetta" against him because WIlians "believed that Fernandez
and/or his wife were spreading runors" about WIIians. Even
construing this as an argunent that WIIlianms' belief about
Fer nandez' all eged gossiping notivated the Board's action agai nst

Fer nandez, and further assum ng that the suspected runors invol ved
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a mtter of public concern, Fernandez' <claim fails because,
accordi ng to Fernandez, he never spread any such runors. Because
Fer nandez never spoke on the issue, he cannot clai mthat his speech
notivated the Board's action against him See Mylett v. Millican,
992 F.2d 1347, 1349-50 (5th CGr.) (holding that plaintiff was
required to "showthat he engaged i n speech, or at | east expressive
activity" to prevail on first anmendnent retaliation clainm, cert.
denied, = US __ , 114 S. C. 345, 126 L. Ed. 2d 310 (1993).
B

Fer nandez argues that the district court erroneously held that
the District did not denote himin violation of his Fourteenth
Amendnent right to due process. According to Fernandez, his
denotion by the Board violated his "due process right to be free
from punishnment absent personal culpability.” Speci fically,
Fernandez clains that the Board denpbted himto punish himfor his
wfe's alleged gossiping and for the past recalcitrance of his
brother, a former Board nenber. Fernandez relies on our decision
in St. Ann v. Palisi, 495 F.2d 423 (5th Gr. 1974), in which we
hel d that the suspension of public school students for the m sdeeds
of their parents violated the students' substantive due process
rights. ld. at 426-27. Qur opinion in St. Ann contains broad
| anguage to the effect that "[f]reedom from punishnent in the
absence of personal guilt is a fundanental concept in the American
schenme of justice," id. at 425, and is thus protected by the
substantive conponent of the due process clause, id. at 425-26

Whil e this | anguage appears to support Fernandez' claim we have
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significantly limted St. Ann's holding. In Burris v. WIlis
| ndependent School District, 713 F.2d 1087 (1983), we rejected an
argunent nearly identical to Fernandez' and distinguished St. Ann
on the grounds that the plaintiff did not have a constitutionally
protected property interest in continued enpl oynent:

Burris' remaining liberty claimmmy be easily disposed

of. Relying on St. Ann v. Palisi, 495 F.2d 423 (5th Gr

1974), Burris clains that he had a liberty right to be

free from punishnment for the wongs of others, here

menbers of the "old |ine" Board. In Palisi, we

di sapproved of the suspension of students for the

m sconduct of others. Public school students, of course,

have a property right to attend school. (Goss v. Lopez,

419 U.S. 565, 95 S. . 729, 42 L. Ed. 2d 725 (1972).

Thus, the punishnment in Palisi anobunted to a deprivation

of a constitutionally protected right. As we have

al ready hel d, however, Burris possessed no property right

in his continued enpl oynent.
ld. at 1093 n.3. Thus, in Burris, we limted the substantive due
process right to be free frompuni shnent for the conduct of others
to situations in which the alleged punishnent deprives the
conplainant of a constitutionally protected property interest.
Wi | e this hol di ng arguabl y confuses substantive and procedural due
process,* we are bound by our interpretation of St. Ann in Burris.
See Montesano v. Seafirst Commercial Corp., 818 F.2d 423, 426 (5th
Cr. 1987) ("[ O ne panel cannot overturn another panel, regardl ess
of how wong the earlier panel decision nmay seemto be.").

Because in Burris we rejected a claim nearly identical to

Fer nandez' on the grounds that the dism ssed state school district

4 Not only did the panel in Burris confuse substantive with procedura

due process, but its suggestion that St. Ann depended on the holding in Goss v.
Lopez is illogical. The Suprenme Court decided Goss in 1975, one year after we
decided St. Ann. (The St. Ann panel's citation to Goss erroneously lists the
date of that case as 1972.)
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enpl oyee did not have a property interest in his enploynent, we
must simlarly reject Fernandez' claim The district court held
t hat Fernandez did not have a constitutionally protected property
interest in his fornmer position, and Fernandez has waived any
objection to that holding by not challenging it on appeal. See
Evans v. City of Marlin, Tex., 986 F.2d 104, 106 n.l1 (5th Gr.
1993) (holding that issues not raised or briefed on appeal are
consi dered abandoned).
C

Lastly, Fernandez argues that the |l ower court erredin failing
to "remand" his state law clains to state court. The district
court declined to exercise supplenental jurisdiction over the
clains and dismssed them w thout prejudice. See 28 U. S C
8 1367(c)(3) (Supp. 1V 1992) (providing that "district courts may
decline to exercise supplenental jurisdiction” when "the district
court has dismssed all clains over which it has original
jurisdiction").

The basis for Fernandez's argunent is unclear. He filed his
claims in federal court, not state court, and Fernandez does not
explain howthe district court could have "remanded" his state | aw
clainms to state court. Furthernore, the district court's dism ssal
W t hout prejudice of Fernandez' state |law clains gives Fernandez
exactly what he seeks: the ability to litigate his state |aw

clains in state court.?®

5 Fer nandez cites our unpublished decision in Idoux v. Lamar University
System No. 93-5163 (Sept. 28, 1994) to support his argunment that the district
court erred. Fernandez' reliance on Idoux i s m splaced, however, because in that
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111
For the foregoing reasons, we AFFIRM the district court's

deci si on.

case the state law clains had been renoved from state to federal court. In
addition, we held that in the circunstances of that case, the district court
erred by ruling on the nerits of the state law clains after disnissing the
federal clains. In this case, in contrast, the district court neither renoved
the state law clains nor ruled on their merits.
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