UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50708

W LLI AM ALEXANDER DWYER
Peti ti oner- Appel | ant,
Ver sus
JERRY D. M LLSAPS, Director of
Comruni ty Supervision and Corrections
Departnent for Travis County, Texas, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-94- CA-011-JN)

, (May 31, 1995)
Bef ore LAY,! DUHE and DeMOSS, Circuit Judges.

PER CURI AM 2

WIliamAl exander Dwer was convicted by a jury of m sapplying
fiduciary property in violation of Tex. Penal Code Ann. § 32.45
(Vernon 1989) in the 171st District Court of El Paso County, Texas.
He was sentenced to six years inprisonnent, which the jury probated
and fined $10, 000. The Texas Court of Appeals affirnmed his
conviction on July 8, 1992. Dwer's sole ground for appeal was his

claimthe evidence at trial was insufficient to convict him Dwer

' CGrcuit Judge of the Eighth Grcuit, sitting by designation.

2Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the Court has determ ned that this opinion
shoul d not be publi shed.



thereafter filed a petition for discretionary revieww th the Texas
Court of Crimnal Appeals on the sane ground and al so al | eged t hat
the Texas statute he was convicted under is unconstitutionally
vague. The Court of Crim nal Appeals refused to reviewthe case on
February 3, 1993.

Subsequently Dwyer filed an application with the trial court
for a state wit of habeas corpus relief under Tex. Code Crim
Proc. Ann. art. 11.07 (Vernon 1977). In the application, Dwer
raised the sanme grounds as in his petition for discretionary
review. He also added a third claimfor ineffective assistance of
counsel . The trial court found no controverted facts and
transferred the application to the Texas Court of Crim nal Appeals
whi ch di sm ssed the case for lack of jurisdiction on Septenber 8,
1993. Before the Court of Crimnal Appeals issued its dismssal,
Dwer filed a wit of habeas corpus in the federal court. That
petition was dism ssed for failure to exhaust state renedies due to
the pendi ng application in the Texas Court of Crim nal Appeals on
August 12, 1993. Petitioner filed an appeal to this court. W
affirmed the dismssal on Cctober 25, 1993.

On January 6, 1994, Dwyer filed a new habeas corpus petition
in federal district court. He alleged three grounds for relief:
(1) insufficiency of evidence; (2) the statute under which he was
convi cted was voi d for vagueness; and (3) ineffective assi stance of
both his appellate and trial counsel.

The Attorney General noved that Dwer's petition be dism ssed

for failure to exhaust his state court renedies. The nagistrate
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judge denied the notion in an order issued June 9, 1994. On
Septenber 16, 1994, the magistrate judge submtted a report and
recommendation to the district court. The court adopted the report
and recomendati ons.
RULI NGS OF THE DI STRI CT COURT
We revi ewed each of the clains Dwer advanced in his petition.
None of the clains have any nerit and the court correctly di sm ssed

Dwyer's petition.

(1) Sufficiency of the Evidence. The nmagistrate judge

recogni zed a presunption of correctness, Farner v. Caldwell, 476

F.2d 22, 24 (5th Cr.), cert. denied, 414 U.S. 868 (1973), applied

to the EIl Paso Court of Appeals' holding that the state satisfied
its burden of proving beyond a reasonabl e doubt that Dwer viol ated
the fiduciary statute. The court then reviewed the evidence and
found there existed sufficient evidence for the trier of fact to
find Dwer did msapply fiduciary funds. W agree with these
fi ndi ngs.

(2) Constitutionality of the Statute. As to petitioner's

attack on section 32.45 of the Texas Penal Code, the nmgistrate
j udge found no | anguage in the statute so vague or anbi guous as to

support a constitutional challenge.? W agree and deem this

3Tex. Penal Code Ann. § 32.45 (Vernon 1993) reads in pertinent
part:

M sappl i cati on of Fiduciary Property or Property of Financi al
I nstitution

(a) For purposes of this section:
(1) "Fiduciary" includes:
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chal | enge frivol ous.

(3) Ineffective Assistance. Petitioner's claimof ineffective

assi stance of counsel was fully reviewed by the magi strate judge
and affirmed by the district court. We agree that none of the
all egations nade are sufficient to satisfy the two-prong test of

Strickland v. Wishington, 466 U S. 668 (1984) (holding habeas

petitioner nmust show counsel's perfornmance was seriously deficient
and that deficiency prejudiced his defense).
EXHAUSTI ON OF STATE REMEDI ES

Intheir letter brief, appell ees raise the question of whet her
Dwer exhausted his state renedies. For the reasons discussed
bel ow, exhausti on does not bar our exam nation of Dwyer's clains.

The magistrate judge, in denying the notion to dismss for
failure to exhaust, held the exhaustion requirenent did not bar

Dwyer's federal clains because "the state's review processes are so

(A) trustee, guardian, admnistrator, executor,
conservator, and receiver;

(B) any other person acting in a fiduciary
capacity, but not a commercial bailee; and

(© an officer, manager, enployee, or agent
carrying on fiduciary functions on behalf of a
fiduciary.

(2) "Msapply" neans deal with property contrary to:

(A) an agreenent under which the fiduciary holds
the property;

(b) A person commts an offense if he intentionally,
know ngly, or recklessly msapplies property he holds as a
fiduciary or property of a financial institution in a manner
that involves substantial risk of loss to the owner of the
property or to a person for whose benefit the property is
hel d.
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cunbersone, conplex and confusing that they frustrate good faith

attenpts to conply with them" quoting Deters v. Collins, 985 F. 2d

789, 796 n.16 (5th Cr. 1993) (quoting Carter v. Estelle, 677 F. 2d

427, 446-47 (5th Gir. 1982), cert. denied, 460 U.S. 1056 (1983)).

The primary dispute centers on the question whether Dwer, who is
on probation, took the wong procedural path by filing under art.
11.07 and failing to present his application directly to the Court
of Crimnal Appeals. He instead filed in the trial court of his
conviction. The state contends the Court of Crim nal Appeal s does
not have jurisdiction under art. 11.07 to hear habeas petitions
from peopl e on probation because their convictions are not final.
On conpletion of probation, the judgnent of conviction is set

aside. See Ex parte Renier, 734 S.W2d 349, 351 (Tex. Crim App.

1987) (en banc). The state contends case |aw makes it very clear
that Dwyer should have filed in the trial court under art. 11.05.

It has | ong been settled that 28 U.S. C. § 2254 "does not erect
i nsuperabl e or successive barriers to the invocation of federa

habeas corpus.” WIlwording v. Swenson, 404 U. S. 249, 249 (1971)

(per curiam. W need not agree with the district court's
appraisal of the Texas procedures to agree with the outright
di sm ssal of Dwyer's petition on the nerits.

First, the Director did not cross-appeal on this issue in his

brief. See Arvie v. Broussard, 42 F.3d 249, 250 (5th Gr. 1994)

(per curianm). Thus, the question is not before us.
Second, even if the Texas procedures were not technically

followed, if it was obvious to either the trial court or the Court
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of Crimnal Appeals that Dwyer should have filed under art. 11.05,
the | ogi cal approach, especially since he was filing pro se, would
seem to have been to treat his petition as an 11.05 petition

After all, both art. 11.05 and art. 11.07 give the trial court
jurisdiction to consider the petition. The difference between the
two procedures is that under art. 11.05if the trial court finds no
merit, it dismsses the petition which the petitioner can then
appeal to the Court of Crimnal Appeals. Under art. 11.07, the
petition automatically gets considered by the Court of Crimnal
Appeal s after trial court determ nation of any controverted factual
matters. Thus, it nmay be argued there was sufficient exhaustionto

sati sfy federal requirenents under W/ wording.

Third, our reviewof the nerits showthat the two i ssues which
Dwyer did not exhaust, his constitutional attack on the statute and
his ineffective assistance claim are both frivol ous. Dwyer argues
he needs an evidentiary hearing to substantiate his clains, but he
fails to establish a federal claimfor relief. 28 US. C § 2254
Rule 2(c) inposes a heightened pleading requirenent for habeas

corpus petitions. See MFarland v. Scott, 114 S. C. 2568, 2572

(1994). The conplaint as it stands fails to allege a substanti al

federal question. See Bell v. Hood, 327 U. S. 678, 682-83 (1946).

We affirmthe district court's dism ssal of Dwer's petition.



