IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50697

Summary Cal endar

UNI TED STATES of AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RONNI E THOVAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-92- CA-1127( SA-89-CR-111-2)

(April 20, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
On Decenber 4, 1992, Ronnie Thomas filed a notion to vacate
and set aside his conviction and sentence pursuant to 28 U S. C
8§ 2255. Following an evidentiary hearing, the district court

di sm ssed Thonas's notion. We find no reversible error and affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



l.
On May 4, 1989, Patrice O Neal and Ronni e Thonas rented a room
at a notel. The follow ng day, while both Thonmas and O Neal were
absent fromthe room the nmaid discovered a brown bag containing

what appeared to be "Mexi can candy," a scale, and a | arge anount of
cash. The nmaid gave the bag to her supervisor, who in turn gave it
to the hotel's general nmanager, denda Stevens. Stevens exam ned
the contents of the bag and took a small piece of the candy-Iike
substance. After review ng the guest records and di scovering that
O Neal and Thomas had not checked out, Stevens returned the bag and
its contents to the room Stevens then called the police.

Later that day, O Neal and Thonas returned to the room
Thomas recei ved a beep on his pager, nmade sone phone calls, renoved
sone of the substance fromthe bag, and left the room Sonetine
after mdnight that night, Thomas returned to the room woke up
O Neal, received another page, retrieved sone nore of the
substance, and again left the room

The next day, Drug Enforcenent Adm nistration agents tested
the sanple that Stevens had taken fromthe bag and found that it
was cocai ne base. The agents then obtained a search warrant. Wen
they opened the door to the notel room the agents found O Nea
alone in the room The agents seized the brown bag, which still
cont ai ned t he cocai ne base. The agents al so noticed resi due on the
dresser in the room which later testing revealed to be cocaine

base.



The agents arrested O Neal. Shortly thereafter, Thomas
arrived at the notel and was arrested. A search incident to his
arrest revealed $1,800 in cash and an operational pager. The
agents also found a | oaded gun in Thonmas's car.

On August 30, 1989, Thomas and O Neal were indicted for
conspiring to possess cocaine base with the intent to distribute
and possession of cocaine base with the intent to distribute. In
exchange for a guilty plea to a |l esser offense, O Neal agreed to
testify against Thonmas. A jury convicted Thonmas on the possession
char ge.

Thomas appeal ed his conviction, and this court affirnmed. See

United States v. Thonmas, No. 90-5571 (5th Cr. Apr. 4, 1991). On

Decenber 4, 1992, Thormas filed a notion to vacate and set aside his
conviction and sentence pursuant to 28 U . S.C. § 2255. On August
30, 1993, an evidentiary hearing was held, and on Decenber 6, 1993,
the nmagi strate judge recomended that Thonmas's notion be deni ed.
Thomas filed objections to the magistrate judge's report. The
district court considered the recomendati ons of the nagistrate
j udge, reviewed Thomas's objections, and accepted and approved the
report's factual findings and |egal conclusions. Thomas filed a

tinely notice of appeal.

I.
Thormas contends that his conviction should be vacat ed because
his trial counsel rendered ineffective assistance, he was deni ed

the right to testify, the court nade inproper contact with the



jury, and the district court failed to review the nmagistrate
judge's report de novo. Each of Thonmas's contentions are w thout
merit.

Thomas's trial counsel, John Pinckney, testified at the
evidentiary hearing. The record reflects that Pinckney consulted
extensively with Thomas before the trial. Pinckney also filed
nmotions to suppress evidence and notions in |imne. He was
successful in getting nuch of the potentially danmagi ng evidence
excl uded. Thomas di sputes many of the contentions nmade by his
| awyer; however, the magistrate judge chose to credit Pinckney's
testinony over Thomas' s. A | ower court's credibility

determnations are entitled to deference. See United States v.

Sanples, 897 F.2d 193, 198 (5th Cr. 1990).

Thomas also clainms that his counsel rendered ineffective
assi stance by failing to call certain defense w tnesses who could
testify as to his whereabouts the night before his arrest and who
coul d expl ai n why he had $1, 800 when he was arrested. Cathy Bol den
testified at the evidentiary hearing that she saw Thomas at a
ni ghtclub fromapproximately 10:30 p.m to 2:00 a.m on the night
before his arrest. She also testified that Thomas's | awer di d not
contact her about testifying. Steven Zauft, an attorney who
handled a personal injury claim for Thomas, testified at the
evidentiary hearing that nine nonths before Thomas was arrested,
Thomas received a $6,500 settlenment check. Zauft testified that
Thomas contacted him to obtain additional copies of docunents

concerning the settlenent, but that Thomas's | awyer did not contact



hi m concerning testifying at Thonmas's trial. Finally, Thomas's
wfe, Annetta, testified at the evidentiary hearing that she
received a $1,500 incone tax refund in May 1989 and that she gave
the noney to Thomas to buy a car.

Pinckney testified that Thomas never gave him a |ist of
potential defense w tnesses. He also testified that he
i nvestigated and interviewed the governnent's w tnesses fromthe
hotel. He stated that he and Thomas di scussed the possibility of
calling only his wife and other famly nenbers to testify at the
trial and that Thomas participated in the decision not to call the
W t nesses.

The district court did not err in finding that while Zauft,
Bol den, and Annetta's testinony may have had sone i nfluence on the
jury, it would not have affected the outcone of the trial. The
testinony of the potential wtnesses concerning the noney that
Thomas possessed and hi s whereabouts on the night before his arrest
was not relevant to the issue of whether Thomas possessed cocai ne
with the intent to distribute.

Thomas next contends that he was denied his constitutiona
right to testify. Pinckney admts that he recommended t hat Thomas
not testify, but that he told Thomas that he had a right to testify
and that it was Thomas's decision. Thomas disputes this claimand
points to the closing argunent where his |lawer told the jury that
they should not read anything negative into Thonas's failure to
take the stand because that was a decision nmade by the | awer and

not by Thonas.



The district court found that Pinckney's comrents to the jury
reflected "an attenpt . . . to discourage the jury from equating
[ Thomas's] failure to testify with guilt.” In addition, the
magi strate judge believed Pinckney's claim that he advised his
client of his constitutional right to testify and did not threaten
to withdraw fromthe representation if Thomas did take the stand.
W will not disturb this credibility determ nation on appeal. See
Sanples, 897 F.2d at 198. Finally, the district court correctly
noted that Pinckney's advice against testifying was a plausible
trial strategy enployed to prevent Thomas from inadvertently
openi ng the door to adm ssion of evidence previously excluded by
nmotions in |imne.

Thomas next conplains that the trial court erred in re-reading
the reasonabl e doubt jury instruction at the request of the jury,
during deliberations, off the record, and outside of Thomas's
presence. This claimis without nerit. Before re-reading the
instruction, the trial judge obtained the perm ssion of all of the
parties. Mreover, Thomas's | awer stood outside the door of the
jury roomand |listened while the judge read verbati mthe reasonabl e
doubt instruction to the jury.

Finally, Thomas contends that the district court failed to
conduct a de novo review of the evidence presented at the
evidentiary hearing. This claimlacks nerit. The district court's
or der accepting t he magi strate j udge's menor andum  and
recommendation indicates that the district court thoroughly

reviewed the magistrate judge's factual findings and | egal



concl usions, the record, and Thomas's objections. The district
court anal yzed each of Thomas's objections in view of the evidence
inthe record and determ ned that the objections |acked nerit. The
| anguage of the order indicates that the district court conducted
a de novo review of the evidence in conpliance with 28 U S. C
8 636(b)(1). See Longmre v. CGuste, 921 F.2d 620, 623 (5th Gr.
1991).

AFF| RMED.



