IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50675
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN THOVAS M CUSKER
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Western District of Texas
(A-89-CR-173)

(May 17, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *
John T. MCusker appeals the district court judgnent denying
his request for resentencing based on a retroactive change in the
United States Sentencing Cuidelines. For the follow ng reasons,

the judgnent of the district court is AFFI RVED

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



BACKGROUND
John Thomas MCusker, a/k/a "Comc Book John," was found
guilty by a jury of one count of conspiracy to distribute LSD and
four counts of possession with intent to distribute LSD. Three of
t he possession counts were pre-guideline convictions because the
illegal activities occurred prior to Novenber 1, 1987. See United

States v. Robles-Pantoja, 887 F.2d 1250, 1261 n. 13 (5th Cr. 1989).

McCusker received three concurrent 360-nonth terns of i ncarceration
on the pre-guideline convictions, a concurrent 360-nonth term of
i ncarceration on the conspiracy conviction, and a concurrent 240-
month term of incarceration on the guidelines possession
conviction. MCusker also received two concurrent five-year terns
of supervised release on the guidelines convictions and a $100
speci al assessnent.

McCusker's convictions and sentences were affirnmed on direct

appeal . United States v. MCusker, 936 F.2d 781, 782 (5th Cir

1991). M Cusker then filed a notion pursuant to 8 3582(c)(2) to
reduce his sentences based on an anendnent to the gui delines, which
permtted the calculation of the weight of LSD wthout the
i nclusion of the weight of the carrier medium The district court
provi ded McCusker with court-appointed counsel. The court ordered
the Probation Ofice to prepare an addendum to the original
presentence investigation report (PSR) taking into account the
anended retroactive guideline provision, US. S. G 2D1.1(c).

The PSR had originally calculated MCusker's base offense
level by determning that the weight of the LSD involved was

bet ween 100 to 300 grans. The Addendum recal cul ated MCusker's



base offense | evel by determ ning that the weight of the LSD was
9. 95 grans. The Addendum specifically stated that resentencing
shoul d not apply to the pre-guideline convictions.

McCusker objected to the Addendum asserting that all five
convi ctions shoul d be subject to resentencing, and al so reasserted
various objections raised at his original sentencing hearing. A
resentenci ng hearing was conducted after which the district court
adopt ed the Addendum resentenced McCusker to two concurrent 210-
month terns of incarceration and two concurrent three-year terns of
supervi sed rel ease on the guidelines convictions, and stated that
it did not believe it had "the authority to re-sentence on non-
Gui deline counts." MCusker appeals his resentencing.

DI SCUSSI ON

McCusker contends that the district court should have
resentenced himon all five convictions pursuant to 8 3582(c)(2)
instead of the guideline convictions only. The crux of his
argunent is that the |anguage of 8§ 3582(c)(2), which states that
"in the case of a defendant who has been sentenced to a term of

i npri sonment based on a sentencing range that has been subsequently

| owered [enphasis added] by the Sentencing Commission . . . the
court may reduce the term of inprisonnent," permts a district
court to resentence a defendant on pre-guideline convictions.
McCusker all eges that the original sentencing court "in effect
grouped" the guideline and pre-guideline counts when it inposed
concurrent 360-nonth ternms for each count except Count 5, which

carried a maxi num sentence of 240 nonths. He also points to the



original sentencing court's expression of disagreenent with the
severity of the range established by the gquideline for the
gui del i ne of fenses. The Governnent contends that MCusker has
showmn "no actual, effective, or hypothetical grouping of the
gui del i ne and non-gui del i ne counts."

Section 3582(c)(2) permts a sentencing reduction in
accordance with guideline anmendnents which take effect after

sentencing and are given retroactive application. United States v.

Pardue, 36 F.3d 429, 430 (5th Cr. 1994), petition for cert. filed,

(Feb. 10, 1995) (No. 94-8025). Anendment 488, U.S.S.G App. C
(Nov. 1993) is one of the guideline anmendnents which operates
retroactively. § 1B1.10(d), p.s. (Nov. 1993). Under Anmendnent
488, the weight of the carrier nmedium is not to be used for
sent enci ng determ nati ons.

However, "8 3582(c), enacted as part of the federal sentencing
gui delines, applies only to offenses conmtted on or after their

effecti ve date, Novenber 1, 1987." United States v. Watson, 868

F.2d 157, 158 (5th G r. 1989). It does not appear that § 3582
permts resentencing for pre-guideline sentences whose duration
paral l el s that of concurrent guideline sentences. Mc Cusker
argues that failure to apply 8 3582 to his pre-guideline sentences
would frustrate the intent of the Sentencing Conm ssion and
Congr ess. Such a contention appears too attenuated in |ight of
Wat son; the | anguage of 8 3582 relied upon by McCusker, "sentenced
to a term of inprisonnment based on a [subsequently-I|owered]

sentencing range, " logically pertains to def endants sentenced under



the guideline, as the statute was enacted in conjunction wth
adjustnents to the guidelines. Thus, 8 3582(c) does not provide an
avenue for the reduction of McCusker's pre-guideline sentences.
McCusker's proper avenue for a reduction of his pre-guideline
sentences woul d have been a notion under fornmer Fed. R Cim P.

35(b). See United States v. Chagra, 957 F.2d 192, 194 n.1 (5th

Cir. 1992). A Rule 35 notion nust be brought within 120 days after
t he sentence was i nposed " or within 120 days after receipt by the
court of a mandate issued upon affirmance of the judgnent,'" and
thetime limt inposed by Rule 35is jurisdictional. 1d. (citation

omtted); see In re United States, 900 F.2d 800, 803 (5th Cr.),

cert. denied, 498 U.S. 905. Having failedtotinely file a Rule 35

nmotion, MCusker is not entitled to any relief.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



