IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50672
Summary Cal endar

UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus

Rl CHARD HOYGCS, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(EP 92 CR 403 H)

( Septenmber 19, 1995 )
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM:

Def endant - Appel l ant Richard Hoyos ("Hoyos") appeals his
conviction and sentence for possession with intent to distribute
and conspiracy to possess wth intent to distribute marijuana. All
i ssues are raised for the first tine on appeal. Finding no plain
error, we affirm

| .

A confidential informant informed | aw enforcenment officers

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



that a white Cutlass Cera with Texas license plate 710-TKV
contained a | arge anount of marijuana. Oficers |located the car in
an El Paso, Texas, shopping center and followed it to a nearby
resi dence owned by codefendant, Leonel Baray-Banda ("Baray").
After several hours observing those entering and exiting the
residence, the officers approached the hone and obtai ned Baray's
consent to search the residence. Wen officers entered the hone,
Hoyos ran, but was apprehended shortly thereafter. O ficers found
$9, 658 i n Hoyos' front pants pocket, and 291 pounds of marijuana on
two tables and an Accuwei gh scale in the garage.

A supersedi ng indictnment charged Hoyos and seven others with
possession of marijuana with intent to distribute in violation of
21 U.S.C. 8§ 841(a)(1) (count |I) and conspiracy to possess narijuana
with intent to distribute in violation of 21 U S.C. 88 841(a)(1)
and 846 (count I1). Al but Hoyos pleaded guilty. A jury found
Hoyos guilty on both counts. Hoyos was sentenced to 121 nonths
i nprisonment on each count, to run concurrently, and four years
supervi sed rel ease.

1.

Hoyos raises all of his assignments of error for the first
time on appeal. Under FED. R CrRM P. 52(b), we may correct
forfeited errors only when the appellant shows the follow ng
factors: (1) there is an error, (2) that is clear or obvious, and
(3) that affects his substantial rights. United States v.
Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc) (citing
United States v. OJano, _ US|, 113 S . 1770, 1776-79, 123



L. Ed. 2d 508 (1993)), cert. denied, __ U'S.__, 115 S.Ct. 1266, 131
L. Ed. 2d 145 (1995). |If these factors are established, the decision
to correct the forfeited error is within the sound discretion of
the Court, but we will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of the judicial proceedings. dano, 113 S.C. at 1778.

When a defendant in a crimnal case forfeits error by failing
to object in district court, we may renedy the error only in the
nmost exceptional case. Calverley, 37 F.3d at 162. The Suprene
Court has directed appellate courts to determ ne whether a case is
exceptional by using a two-part analysis. dano, 113 S.Ct. at
1777-79.

First, the appellant has the burden to show that there is
actually an error, that it is plain and that it affects substanti al
rights. 1d. at 1777-78; United States v. Rodriguez, 15 F.3d 408,
414-15 (5th Gr. 1994); Fep. R CRM P. 52(b). Plain error is one
that is "clear or obvious, and, at a m ni num contenpl ates an error
which was clear wunder current law at the tinme of trial."

Calverley, 37 F.3d at 162-63 (internal quotation and citation

omtted). "[l]n nost cases, the affecting of substantial rights
requires that the error be prejudicial; it nmust affect the outcone
of the proceeding."” 1d. at 164.

Second, the Suprene Court has directed that, even when the
appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is “plain' and " affect[s]

substantial rights,' the Court of Appeals has authority to order



correction, but is not required to do so." Oano, 113 S.C. at

1778 (quoting FED. R CRM P. 52(b)). As the Suprene Court states:
the standard that should guide the exercise of [this]
remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, 297 U S. 157, 56 S.Ct. 391, 80

L. Ed. 555 (1936). The Court of Appeals should correct a

plainforfeited error affecting substantial rights if the

error "seriously affect[s] the fairness, integrity or
public reputation of judicial proceedings."
ld. at 1779 (quoting Atkinson, 297 U S. at 160).
L1l

Hoyos argues that the Governnent's introduction of evidence
that his brother-in-law, Armando Fernandez ("Fernandez"), and his
friend, Herb Monsisvais ("Monsisvais"), both codefendants and
al |l eged coconspirators, had been previously inprisoned for drug
trafficking was a blatant and prejudicial attenpt to taint his
character through guilt by association.

Hoyos testified that Monsisvais invited himto watch a fight
on television at Baray's hone with Fernandez. He also testified
that he entered the hone through the garage, that he did not see
any marijuana in garage, that he did not snell any marijuana odor,
that he did not know that marijuana was present and that he had not
di scussed marijuana wth them

The Governnent asked Hoyos how | ong he had known Fer nandez and
Monsi svais, whether he had a close relationship wth them and
whet her he knew that they had been inprisoned for marijuana
trafficking. Hoyos answered that they were close and that he knew

of their prior convictions for drug trafficking.

"[A] defendant's gqguilt nmay not be proven by show ng he



associates wth unsavory characters."” United States .
Singleterry, 646 F.2d 1014, 1018 (5th Cr. 1981), cert. deni ed, 459
UusS 1021, 103 S.Ct. 387, 74 L.Ed.2d 518 (1982); see also United
States v. Parada-Tal amantes, 32 F.3d 168, 170 (5th Gr. 1994). W
bel i eve the Governnment's i ntroducti on of the codefendants' cri m nal
history in conjunction with evidence of Hoyos' relationship or
association wth the codefendants is error in that it constitutes
evi dence of guilt by association. However, we find that this error
does not affect any substantial right or the outcone of the
proceedi ngs. Two ot her codefendants, Moral es-Enriquez and Murill o-
Dom nguez, testified that Hoyos initiated the purchase and
i nportation of the marijuana fromMexico, and that he was actively
supervising the inspection and repackaging of the marijuana at
Baray's residence when the officers arrived. Consi dering the
wei ghty evidence that Hoyos was personally involved in the drug
trafficking, Hoyos cannot establish that any error affected any
substantial right or the outcone of the proceedi ngs. Consequently,
we find no plain error.
| V.

Hoyos next argues that the Governnent's introduction of
evidence that a codefendant and friend, Mark Kilnmer ("Kilnmer"),
pl eaded guilty just prior to this trial constituted plain error
requiring reversal. Hoyos relies upon United States v. Leach, 918
F.2d 464, 467 (5th Gr. 1990), cert. denied, 501 U S 1207, 111
S.C. 2802, 115 L. Ed.2d 976 (1991), in which this Court reasserted

that evidence about the conviction of a coconspirator s



i nadm ssi bl e as substantive proof of the guilt of the defendant and
is plain error. Hoyos argues that because he did not invite this
evidence, it is plain error.

Contrary to his assertion, Hoyos in fact opened the door to
this line of inquiry. Hoyos testified on direct and again on
cross-exam nation that Kilner's presence at the residence was the
result of his invitation. The Governnent then asked if Hoyos knew
that Kilnmer had pleaded guilty; he answered yes. Hi s testinony
created the inference that both he and Kilnmer were innocent
byst anders caught at the wong place at the wong tine. The
Governnent's question rebutted this inference. Mor eover, the
district court instructed the jury that "the fact that an
acconplice has entered a plea of guilty to the offense charged in
not evidence in and of itself of the guilt of any other person.”
Therefore, we find no error.

V.

Hoyos contends that he was denied a fair trial when the
prosecutor used his postarrest silence to inpeach the excul patory
story he offered during his direct testinony. Hoyos testified that
t he ni nety-six $100 bills found in his pants pocket represented the
proceeds fromthe sale of a vehicle nmade earlier in the day. He
stated that at the tinme the officers inquired about the noney, he
did not answer. On cross-exam nation, the prosecutor asked if he
told the arresting officer, "I don't know anything about it."
Hoyos answered, "Yes, | did, sir." Wen asked to confirmthat he

did in fact tell the officer that he did not know anythi ng about



it, Hoyos answered that at the tine of the seizure he "really
didn't want to answer" and that he was "upset." \Wen pressed,
Hoyos deni ed sayi ng anything. At this point, the prosecutor asked,
“"You didn't say, " Yeah, this guy just bought this car. [|'ve got to
get it to himbecause |'ve got to get the car and all that.'" Wen
Hoyos answered no, the prosecutor passed the w tness.

A prosecutor may not inpeach a defendant's excul patory story
by using the defendant's imediate postarrest, post-Mranda
war ni ngs silence. United States v. Laury, 985 F. 2d 1293, 1302 (5th
Cir. 1993) (citing Doyle v. Chio, 426 U S. 610, 619, 96 S.Ct. 2240,
49 L.Ed.2d 91 (1976)). Doyle violations are usually reviewed for
harm ess error. Laury, 985 F.2d at 1304. However, because Hoyos
failed to object to the prosecutor's coments at trial, our review
islimted to plain error. Id. As discussed earlier, the record
cont ai ns overwhel m ng evi dence of Hoyos' guilt. Therefore, we find
that the prosecutor's error was not so prejudicial as to affect the
out cone of the proceedi ng or any substantial right. See Calverley,
37 F.3d at 164.

VI .
For the reasons articul ated above, the Hoyos's conviction and

sent ence are AFFI RVED



