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UNI TED STATES OF AMERI CA
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VERSUS

ALFREDO HECTOR MEZA, JR and MARI A ROSALI NA MARTI NEZ
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Appeal fromthe United States District Court
For the Western District of Texas
(SA 93 CR 377)

( July 10, 1995 )

Before REYNALDO G GARZA, DUHE, and EMLIO M GARZA, Circuit
Judges.

PER CURI AM ~
On May 12, 1993, a Medic Anbul ance owned by Alfredo Hector
Meza, approached the Border Patrol checkpoint on Interstate 35,

north of Laredo, Texas, where all northbound traffic is stopped.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



When t he anbul ance st opped at the checkpoint, the driver, Sylvester
Lacour, was interviewed by Border Patrol Agent Phillip Leveck who
was told by Lacour, the driver, that he was transporting a patient
from Mercy Hospital in Laredo to Santa Rosa Hospital in San
Ant oni o. However, Leveck at trial testified that the driver
appeared to be very nervous, avoi di ng eye contact and cl enching the
st eering wheel.

Al so, at the checkpoint was Border Patrol Agent Thonmas Lozano,
and his drug-detection dog. Wil e Agent Lozano was mneking his
routi ne wal k anongst the cars and trucks stopped at the checkpoint,
he noticed that the drug-detection dog he was handling "perked up
and started to work odor" as he approached the anbul ance. At
trial, Border Patrol Agent Lozano explained that when a drug-
detection dog "works odor"™ it wusually neans that the dog is
reacting to conceal ed narcotics. He further testified that as he
and the dog approached the back of the anbul ance, the dog alerted
to the presence of narcotics in the anbul ance. Border Patrol Agent
Lozano then instructed Agent Leveck to question further the driver
and told another Border Patrol Agent, Presley Madrid, to question
the nurse and the patient in the back of the anbul ance.

Border Patrol Agent Madrid testified that when he got inside
the anbulance he observed that the patient, who was |ater
identified as defendant Maria Rosalina Martinez, was |lying on a
stretcher, hooked up to a heart nonitor, and apparently receiving
oxygen as well as an intravenous line. He observed that the IV bag

was not dripping anything into the intravenous |ine supposedly



connected to Martinez. There was a nurse with patient Mrtinez,
codef endant Lynn Sabo, who told Agent Madrid that they were
transferring the patient due to an upper respiratory infection and
gave hi mwhat was supposedly the verifying paperwork. Agent Madrid
then exited the back of the anbul ance and told Agents Lozano and
Leveck that the patient appeared to be unconfortable. At that
juncture, Leveck then instructed the driver that he coul d proceed.

The agents infornmed their superiors about what had occurred
and started verifying the transfer of the patient by calling Mercy
Hospital in Laredo to verify the driver's and nurse's expl anati ons.
Their investigation discovered that although Sabo was enpl oyed as
a nurse at Mercy Hospital, no patient was being transferred from
there that day and no patient was expected at Santa Rosa Hospital
in San Antonio. The agents at the Border Patrol Station inforned
Border Patrol Agents between the checkpoint and San Antonio to be
on the | ookout for the anbul ance. Border Patrol units foll ow ng
t he anbul ance were joined by Dib Wal dri p, a Coommander with the 81st
Judicial District Narcotics Task Force. VWal drip decided to stop
t he anmbul ance on Interstate 35 and the driver, Lacour, could not
produce the appropriate paperwork concerning the transfer of the
patient and could not even renenber the patient's nane. Val drip
further observed patient Maria Rosalina Martinez was not hooked up
to any equipnent at that point, but that she renmained on the
stretcher.

The nurse, codefendant Lynn Sabo, infornmed Waldrip that the

patient had only one kidney and had cancer, but she did not say



that the patient had an upper respiratory infection. Martinez
hersel f said that she had a bl eeding ul cer and she began to spit up
bl ood as the questioning conti nued.

VWl drip decided to rel ease the anbul ance al t hough ot her | aw
enforcenent vehicles followed it to Santa Rosa Hospital. Wen the
anbul ance arrived at the Santa Rosa Hospital, Sabo and the driver,
Lacour, took Martinez into the enmergency room The agent-in-charge
of the San Antonio office of the Border Patrol, Bill Schell enger,
who was at the hospital at the tine the anbul ance arrived and who
had been infornmed of the drug-detection dog's alerting to the
presence of narcotics in the anbulance, began a search of the
anbul ance after the occupants had entered the hospital. He found
a | arge package of marijuana underneath the nurse's seat and three
or four packages in the wheel well. After noticing a hole in the
headl i ner above the passenger's seat, he 1looked inside the
headboard and di scover ed nore packages of marijuana. Marijuana was
even found in the air-conditioning ducts.

On May 4, 1994, Alfredo Hector Meza, Maria Rosalina Martinez
and Lynn Sabo were charged in a two-count superseding indictnent
charging themw th conspiracy to possess with intent to distribute
and with possession of marijuana. Lynn Sabo pl eaded guilty and
testified at the trial of Meza and Martinez. After a jury trial,
Meza was found guilty on both counts and Martinez on the conspiracy
count inthe indictnent. The driver, Sylvester Lacour, was charged
separately, was found guilty and sentenced to 46 nonths

i nprisonment and 48 nonths supervised release. He also testified



for the governnent in the trial of Meza and Marti nez.

As stated, codefendants Sabo and Lacour both testified in the
trial of Meza and Martinez, which has pronpted Meza to object to
the district court's admtting the testinony of these wi tnesses on
the issue of Meza's past drug snuggling activities involving his
anbul ance service. Nurse Lynn Sabo testified that she had made at
| east six trips transporting marijuana in Meza's anbul ance. She
testified that on those occasions she would play the role of a
nurse in the anbul ance and that on several occasions she used her
daughter as a fake patient because the child' s age nmade it easier
to avoid the drug-sniffing dogs whil e going through the checkpoint.
She testified that Meza drove the anbul ance on each occasion and
that she had hel ped himload and unl oad the nmarijuana on at |east
one trip. The driver, Lacour, testified that Meza had bragged to
hi m on several occasions that he had shi pped marijuana using his
anbul ance thirteen or fourteen tinmes. Lacour also testified that
Meza had told him that he had used a nurse and a fake patient.
Def endant Meza argues that the district court abused its discretion
by admtting the testinony of Sabo and Lacour about other anbul ance
trips in which marijuana was haul ed because the evidence itself was
not relevant to the issue other than his character and, that the
probative val ue of the evidence was substantially outwei ghed by its
potentially prejudicial effect. He argues that the district
court's decision to admt the evidence as relevant to show
know edge and schene was erroneous because substanti al evi dence had

al ready been adm tted that established his know edge of the May 12,



1993, drug shipnment. Meza's defense tried to lay all the blanme on
Lacour, the driver, and was denyi ng any know edge of the anbul ance
carrying nmarijuana.

The court bel ow determ ned that the testinony was relevant to
the issues of his know edge of the May 1993 shipnent and of the

overall conspiracy to transport marijuana using his anbul ance.

Just as the court below, we find that the evidence of previous
i nstances was exactly the sane. Meza's snmuggling marijuana through
t he checkpoi nt using his anmbul ance was proper 404(b) evidence. The
evi dence of codefendants Sabo and Lacour was pertinent to the
know edge and intent elenents of Rule 404(b). The district court
was correct that its probative val ue exceeded any unfair prejudice.
The evidence was the sane as the one that occurred on the day in
question and it was all the sanme kind of crimnal operation.

Furthernore, any error was harm ess. The know edge of Meza's
past practices could not have influenced the jury given the
overwhel m ng evidence against himon the day in question in the
i ndi ct nent.

Meza al so asserts that the district court clearly erred in
determning his base offense level by attributing to him under
rel evant conduct too large a quantity of marijuana.

Lynn Sabo had testified that Mza told her that the
anbul ances' hi dden conpartnent could not hold nore than 100 pounds
or (272.16 kil ograns) of marijuana. Because of this, the probation

officer counted the six previous anbulance trips that Sabo



testified she had made with Meza carrying marijuana as "rel evant
conduct . " The probation officer concluded that the total
associ ated anount of marijuana involved on the May 12, 1993 trip
was 370.81 Kkil ograns. Meza objected to the inclusion of the
previous trips as "relevant conduct", arguing that he should be
hel d accountable only for the 98.65 kilograns recovered fromthe
anbul ance on May 12, 1993. The district court overruled Meza,
determ ning that Sabo's testinony provided sufficient evidence to
support the presentence investigation report that Meza 's rel evant
conduct invol ved over 100 kil ograns but | ess than 400 kil ograns of
marijuana, therefore resulting in a base offense | evel of 24.
Meza in his brief does not contend that the testinony that the
district court relied onis materially untrue, but instead argues
sinply that there was no testinony as to the quantity of marijuana
Meza transported on those six prior occasions. Mza did not offer
evidence at sentencing to dispute the accuracy or reliability of
the information related in the presentence investigation report.
I f no relevant affidavits or other evidence are submtted to rebut
the information in the presentence investigation report, the
district court is free to adopt its findings wthout further

inquiry or explanation. United States v. Mr, 919 F.2d 940, 943

(5th Cr. 1990). Meza therefore failed to establish that the
district court's determ nation was clearly erroneous.

Def endant Maria Rosalina Martinez' defense was that she truly
was a patient and was going to Santa Rosa Hospital w thout any of

her doctors' perm ssion because she wanted to get synpathy from her



estranged spouse. She also testified that she picked Meza's
anbul ance to go to San Antonio at random but both the driver,
Lacour and Lynn Sabo testified that she was not ill and had never
conpl ai ned of going to a hospital. Lynn Sabo testified that when
she told the Border Patrol Agents that Martinez had an upper
respiratory infection and |later that she had only one kidney and
cancer, Martinez never objected to her statenent. There was al so
testinony that Martinez, who was al so known as "Nena", knew Meza,
who had been trying to date her, and that he had an anbul ance.
This shows that she did not have to pick the anbul ance at random

Martinez objects to the district court's denial of a notion
for bill of particulars. This contention is frivolous. The
i ndi ctment contai ned what is needed in conspiring to possess with
intent to distribute marijuana. There is no evidence that she was
surprised in any way by the evidence that canme out, so we nust
affirmthe court's denial of the notion for bill of particulars.

This court reviews the denial of a nmotion for bill of
particul ars for abuse of discretion and we do not find any abuse in
the trial bel ow

The defendant Martinez also argues that the district court
erred by admtting the results of the hospital drug tests
conducted on May 12, 1993, that indicated the presence of cocaine
in her system Martinez contends that the governnent violated a
prior ruling that the district court entered on the issue of
adm ssibility of those test results. She argues in her brief that

the district court had ruled during a bench conference that the



governnent coul d not delve into the i ssue of Martinez' cocai ne use.
The trial transcript is silent as to the bench hearing dealing with
this issue. Even if the court nmade such a ruling, the court |ater
changed its m nd. During the testinony at trial, both Sabo and
Lacour clainmed that there was nothing wong with Martinez to where
she had to enter a hospital. Sabo also testified that she and
Martinez snoked crack cocaine before the trip, and that evidence
was given before the results of the cocaine tests cane out.

Martinez' contention that she had an ulcer and was spitting
bl ood is not borne by the tests conducted at Santa Rosa Hospital.
Tests on Martinez uncovered no blood in her stool, no traces of
bl ood in her stomach, and no blood in her throat. Her |ungs were
clear and vital signs nornal. An abdom nal exam nation was
unremar kable. Martinez had not vomted at the hospital and they
were unable to find any evidence of vomting blood. The doctor who
exam ned Martinez believed she was "nalingering" because her
conplaint was not a true conplaint. This neant that she had gone
to the energency roomw th a "fake conplaint."”

Martinez' final contention on her conviction is that the
evi dence was not sufficient to support the jury's verdict finding
her guilty on conspiracy and that therefore the district court
erred by denying her a notion for judgnent of acquittal. A review
of the record of the evidence agai nst her convinces this court that
the evidence was nore than sufficient for the jury to have found
her guilty of the conspiracy count. To review the law on this

i ssue would be frivolous and unnecessary. Her conviction nust



st and.
Therefore, the judgnent of guilty and sentences inposed on

both Meza and Martinez are hereby AFFI RMVED
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