UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50669
Summary Cal endar

CARLOCS E. GQUTI ERREZ,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTIT, Director TDC, ET AL.

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 93- Cv-995)

] (May 24, 1995)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM !

Havi ng been convi cted of burglary and sentenced to ni nety-ni ne
years of inprisonnment as an habitual offender, Appellant seeks
habeas relief claimng ineffective assistance of counsel. The
district court denied relief. W affirm?

We exam ne under the well -known standards of Strickland v.

Washi ngton, 466 U.S. 668, 688 (1984). To obtain habeas relief on

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 Qutierrez has abandoned his other contentions of error because
he failed to brief them See Evans v. City of Marlin, Texas, 986
F.2d 104, 106 n. 1 (5th Cr. 1993).




this ground, Appellant mnust show not only that counsel's
performance was deficient but that these deficiencies prejudiced

the defense. United States v. Smth, 915 F.2d 959, 963 (5th Gr.

1990). This Appellant has not done.

First, Appellant argues that trial counsel should have
objected to a comment nmade during voir dire by the prosecutor to a
prospective juror that Appellant was ineligible for and had not
applied for probation. Appellant gives no reason or authority why
counsel shoul d have objected. Additionally, the juror in question
was struck for cause and did not serve.

Next, Appell ant argues that counsel was i neffective because he
failed to object quickly enough to a question by the prosecutor.
The record reveals the foll ow ng:

[ PROSECUTOR: ] Now you indicated that the way the steering

colum was broken is a conmobn neans of
stealing a car?

[ MORALES: ] Yes, sir.

[ PROSECUTOR: ] Are you trying to tell this jury that that's
all the defendant does, all he does is steal
cars?

[ MORALES: ] | wouldn't. | don't know whether he does or

not, but fromhis record --

[ PROSECUTOR: ] So you don't know. |Is that correct?

[ DEFENSE COUNSEL:] Qbjection, Your Honor. |f we are going to get
into the leading type of questions and
narrative responses, if we can instruct the
W tness only to answer the questions that are
asked.

Counsel unsuccessfully noved for a mstrial and then requested
that the jury be instructed to disregard the reference to

Appel l ant's record. The trial court granted this request. No

2



further nmention was made of the fact. Jurors are presuned to

follow their instructions. Zafiro v. United States, 113 S. C

933, 939 (1993). Appellant is unable to show any prejudice
resulting fromthis incident.

Then Appel | ant argues that counsel was ineffective by failing
to i npeach wtness Mirales, and to object to Mrales's allegedly
perjurious statenent that Mrales had "picked up" the physica
evidence and placed it in the property room QQutierrez's argunent
m srepresents the trial testinony. Oficer Mrales testified that
at the arrest was the last tine he saw the burglary tools he had
found in Qutierrez's possession. Although he later identified the
weapons, he was unable to testify concerning the chain of custody.
The contention that O ficer Mirales perjured hinself is apparently
based on an unfounded belief that Mrales was testifying about how
the tools cane to be in the courtroom This contention is sinply
wi t hout a factual basis.

CQutierrez argues that Detective Mrals was "making things up
as he was going" and that counsel should have objected to his
references to CQutierrez's inculpatory statenent that he has
burglarized a building rather than a habitation. There is
absolutely nothing in the record to support this argunent and no
showi ng that the officer perjured hinself. Pointedly, Appellant
does not argue that the adm ssion of the statenent was a viol ation
of his Mranda rights or state | aw that anounted to a deni al of due

process.



CQutierrez argues that counsel should have objected to the
trial court's failure to admnister the oath to the wtness
Francisco Garcia. Qutierrez clains that the record denonstrates a
failure to swear the witness but we do not read it that way. SOF
1, 265. In any event, Appellant has shown no prejudi ce because he
has not denonstrated that, had counsel rai sed an objection, wtness
Franci sco Garcia's testinony woul d have been any di fferent or woul d
it have been stricken. I ndeed this testinony was cunul ative to
testinony presented by w tnesses Stacy Vasquez and Anita Garci a.
The testinony was cunul ative so there is no prejudice. Stokes v.
Procunier, 744 F.2d 475, 482 n. 3 (5th Cr. 1984).

Li kewi se, Appellant's global argunents that counsel was
unfamliar wwth the aw and facts relevant to the case and that he
was prejudi ced because there was a | ack of fingerprint evidence are
w t hout factual basis.

Finally, Qutierrez contends that counsel was deficient during
t he puni shnent phase of the trial because he failed to object to
the prosecutor's references to extraneous offenses. He apparently
refers to the prosecutor's references to a potential juror who
stated that he had been burglarized ten or fifteen tinmes and to
Appellant's prior conviction for wunauthorized use of a notor
vehicle. But he shows no prejudice. He nust showthat there is a
reasonabl e probability that but for the failure of these objections
hi s sentence woul d have been significantly | ess harsh. Spriggs v.
Collins, 993 F.2d 85, 88 (5th Cr. 1993). Wen we review all of

the evidence agai nst Appellant, we cannot say that, but for the



all eged errors, his sentence would have been significantly |ess
har sh.

AFF| RMED.



