IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50644
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JESUS MANUEL AGUI RRE- M RAMONTES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(3:94-CR- 14-2)

(June 14, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal from a jury conviction on
various drug charges inplicating violations of 21 U S. C 88 841,
846, 952, 960 and 963, Defendant- Appell ant Jesus Manuel Aguirre-

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



M ranontes seeks reversal on grounds (1) that the district court
erred in denying notions for judgnent of acquittal, and
(2) insufficiency of the evidence. For the reasons set forth
bel ow, we affirm
I
FACTS AND PROCEEDI NGS

A four-count indictnent charged Aguirre-Mranontes wth
conspiracy to inport marijuana (Count One), inportation of
marijuana (Count Two), conspiracy to possess with intent to
distribute marijuana (Count Three), and possession wth intent to
distribute marijuana (Count Four). A jury trial ensued. At the
cl ose of the governnent's case and again at the close of all the
evi dence, Aguirre-Mranontes noved for a judgnent of acquittal on
all counts, urging that the evidence was insufficient to establish
hi s knowl edge of the conspiracies and of the marijuana in the car
in which he was a passenger when arrested. The district court
denied the notions in both instances.

A unani nous jury found Aguirre-Mranontes guilty as charged on
each count. Followi ng his conviction, Aguirre-Mranontes filed a
witten notion for judgnent of acquittal on all counts, which
notion the court deni ed.

At trial, a US. Custons |Inspector, Juan Aguilar, testified
that at 7:15 a.m on Decenber 7, 1993, co-defendant Chaparro drove
a creamcol ored Audi, in which Aguirre-Mranontes was a passenger,
across the border from Mexico into the United States. Agui | ar

noticed that Chaparro appeared very nervous, kept |ooking at



Agui rre-M ranont es, and Vi sibly trenbl ed during routine
questioning. In response to Aguilar's questions, Chaparro stated
that the car belonged to hi mand that he and Aguirre-M ranontes had
cone from Juarez, where they had spent the night. \Wen Aguilar
asked Chaparro to open the trunk of the car, however, neither he
nor Aguirre-Mranontes was able to |ocate the trunk rel ease, and
Chaparro m st akenly opened the hood of the car. Aguilar then asked
Chaparro to exit the car and open the trunk with the Kkey.
Chaparro's hands shook so that he was unable at first to insert the
key into the lock. He then used both hands in an effort to insert
the key but, despite several attenpts, was never able to open the
trunk. Chaparro then stepped away fromthe trunk and said, "It's
not ny car."

By that tinme, Aguirre-Mranontes had exited the car and,
despite being ordered to remain in the car, proceeded to the back
of the car in an attenpt to open the trunk. He, too, was unable to
open it. Wen Aguilar ordered Aguirre-Mranontes to get back into
the car and Aguirre-Mranontes noved toward the inside of the
vehi cl e, he paused and | ooked at Chaparro who had retrieved t he key
fromthe trunk area and was al so headi ng back towards the inside of
the car. At that point, Aguilar grabbed Chaparro and took the key.
Agui lar then called the canine enforcenent agents for assistance
and had the co-defendants and the car noved to the secondary
i nspection area.

Before the car was searched, Irma Rayas, a custons inspector,

asked Chaparro who owned the car. |Instead of responding, Chaparro



hesitated and | ooked to Aguirre-Mranontes who then answered that
the car bel onged to one Francisco Otiz. Shortly thereafter a dog
alerted, indicating that narcotics m ght be located in the area of
the rear seat of the car. A search and field test reveal ed that
the car contai ned approxi mately 204 pounds of marijuana in a hidden
conpart nent .

Wi | e Chaparro and Aguirre-Mranontes were being interviewed
they continuously avoided eye contact. Agui rre-M ranont es
"appeared scared but cooperative." After he was advised of his
constitutional rights, he indicated that he wi shed to nake a
statenent. He explained that the car belonged to a Mexican drug
deal er naned either Sal vador or Ortiz, but he denied any know edge
that the car presently contained drugs. He also offered to provide
i nformation regardi ng other drugs scheduled to cone into the United
States in exchange for his imedi ate rel ease. When asked his
purpose in entering the United States, Aguirre-Mranontes replied
that he cane to purchase a pair of pants. He first stated that he
had nmet Chaparro that norning, but at another tinme during the
interrogation indicated that he and Chaparro were staying at the
El Galista Hotel in Juarez. Aguirre-Mranontes also admtted
having seen Otiz the day before at the Galista Hotel.

I
ANALYSI S

Aguirre-M ranontes contends that the governnent failed to

prove that he had know edge of the conspiracy or that he know ngly

participated in the substantive offenses of inportation and



possession wth intent to distribute marijuana. He argues that the
circunstantial evidence offered by the governnent as proof of
"suspicious circunmstances" was insufficient to show that he
exerci sed dom nion and control over the drugs or that he played a
role in bringing the marijuana froma foreign country. He reasons
that only by piling inference upon inference could the jury reach
such an unreasonabl e deci si on

The standard of review for a challenge to the denial of a
motion for judgnment of acquittal is the same as that for
sufficiency of the evidence: whether a reasonable trier of fact
could have found that the evidence established the defendant's

guilt beyond a reasonable doubt. United States v. Stephens,

964 F. 2d 424, 427 n.8 (5th CGr. 1992). Wen the sufficiency of the
evidence is challenged, we review the evidence in the |ight nobst
favorable to the governnent, nmaking all reasonable inferences and

credibility choices in favor of the verdict. dasser v. United

States, 315 U. S. 60, 80 (1942). The jury is in a unique position
to determne the credibility of wtnesses, so we defer to the

jury's resolutions of conflicts in the evidence. United States v.

Layne, 43 F.3d 127, 130 (5th Cr.), cert. denied, 115 S. C. 1722
(1995).

Possession with Intent to Distribute and | nportation

A conviction for possession of drugs with intent to distribute
requi res proof that the defendant know ngly possessed contraband

with the intent to distribute it. United States v. D az-Carreon,

915 F.2d 951, 953 (5th Gr. 1990) (citations omtted). A



conviction for inportation requires proof of simlar elenents.

United States v. Q ebode, 957 F.2d 1218, 1223 (5th Cr. 1992),

cert. denied, 113 S. C. 1291 (1993). In addition, inportation

requi res proof that the defendant played a role in bringing the
control | ed substance froma foreign country into the United States.
Id.

The prosecution nmay prove actual or constructive possession by

direct or circunstantial evidence. United States v. Quiroz-

Her nandez, 48 F.3d 858, 865 (5th G r. 1995). To show constructive
possession, nere proximty to the drugs is not -enough; the
gover nnment nust show that the defendant controll ed or had t he power
to control, the vehicle or the drugs. Id. "Know edge of the
presence of contraband may ordinarily be inferred fromthe exercise
of control over the vehicle in which it is concealed." Uni t ed

States v. Garcia, 917 F.2d 1370, 1376-77 (5th Cr. 1990). When the

drugs are contained in a hidden conpartnent, however, we require
"addi ti onal evidence indicating know edge--circunstances evi denci ng
a consciousness of guilt on the part of the defendant." Diaz-
Carreon, 915 F. 2d at 954 (citations omtted). G rcunstances such
as nervousness, conflicting statenents to i nspection officials, and
an inplausible story may adequately establish consciousness of
guilt. Id.

Here, the governnment had to prove "sone nexus between

[ Auirre-M ranontes] and the prohibited substance.” United States

v. Gordon, 700 F.2d 215, 217 (5th Gr. 1983). Although the car was

equi pped wth a hidden conpartnent containing 204 pounds of



marijuana, Aguirre-Mranontes was not the driver. On the other
hand, the driver, Chaparro, repeatedly glanced at Aguirre-
M ranontes as t hough seeki ng consent or instructions; and Aguirre-
M ranmontes got out of the car, took the keys from Chaparro, and
attenpted to open the trunk. A reasonable inference is that
Agui rre-M ranontes was actually the one in control even though he
was bei ng "chauffeured" by Chaparro.

The evidence presented by the governnent in this case is
suscepti bl e of the suggestion that Aguirre-Mranontes had know edge
of the presence of drugs in the car. As noted, Aguirre-Mranontes
was traveling in a car that he knew was owned by a Mexican drug
dealer. At first, he identified the owner as Ortiz, and |later he
identified the owner as either Salvador or Otiz. Agui rre-
Mranontes admtted that he had seen Ortiz at the hotel where he
and Chaparro were staying, and offered information about other
drugs scheduled to cone into the United States. Chaparro | ooked to
Agui rre-M ranont es when asked for information, and on at | east one
occasion Aguirre-Mranontes answered for Chaparro. Agui rre-
M ranmontes voluntarily exited the car in an attenpt to open the
trunk despite the inspector's instructions to remain inside.

Nervous behavior, inconsistent statenents, and less than

pl ausi bl e expl anati on may constitute persuasive evidence of guilty

know edge. D az-Carreon, 915 F.2d at 954-55. Absent other facts
suggesting that such conduct derives froma consci ous awar eness of
crim nal behavior, however, evidence of this type of behavior is

not enough to establish guilty knowl edge. [|d.



The governnment contends that Aguirre-Mranontes acted
nervously when he answered questions posed to Chaparro, exited the
car to open the trunk despite being told to remain inside, and
offered to provide information about other drug shipnments to the
United States in exchange for his release. Al so, inspection
officials testifiedthat Aguirre-Mranontes avoi ded eye contact and
appeared "scared." And the governnent notes that Aguirre-
M ranmontes provided inconsistent statenents and an inplausible
story, and that taken as a whole, the facts support the jury's
verdi ct.

Aguirre-M ranontes did provide conflicting information, first
stating that he had net Chaparro on the norning of their arrest,
but admtting later that they were staying at the sanme hotel in
Juarez. Simlarly, Aguirre-Mranontes first stated that the car
bel onged to Francisco Otiz and | ater said that the car bel onged to
a Mexican drug deal er naned either Salvador or Otiz. Agui rre-
M ranmont es knew t hat Chaparro did not own the car; yet, he renai ned
silent when Chaparro |ied.

The above facts are capable of denonstrating suspicious
know edge or quilt. Whet her, when conbined with presence as a
passenger in the car, they provide sufficient indicia of guilt for
the jury to convict Aguirre-Mranontes of possession is admttedly
afairly close question. Gven the deferential standard of review
applicable to jury findings, however, we are not prepared to say
that the evidence is insufficient to support the verdict in this

case.



Conspi racy

The governnent had to "denonstrate that a conspiracy existed
and that [Aguirre-Mranontes] knew of and voluntarily participated

inthe conspiracy.” United States v. Chavez, 947 F. 2d 742, 744-45

(5th Gr. 1991). D rect evidence of a conspiracy i s unnecessary;
each elenent may be inferred fromcircunstantial evidence. United

States v. Cardenas, 9 F.3d 1139, 1157 (5th Cr. 1993), cert.

denied, 114 S. C. 2150 (1994). An agreenent nmay be inferred from
a "concert of action." 1d.; United States v. Natel, 812 F.2d 937,

940 (5th CGr. 1987). Knowl edge of a conspiracy and voluntary
participation in a conspiracy may be inferred froma "collocation

of circunstances.” United States v. Espi noza- Seanez, 862 F. 2d 526,

537 (5th GCir. 1988).

Aguirre-M ranontes was in the car with the marijuana; Chaparro
| ooked to Aguirre-Mranontes for answers and Aguirre-Mranontes
interjected hinself by answeri ng questi ons posed to Chaparro by the
agents. Aguirre-Mranontes stated that the car was owned by a
Mexi can drug dealer and he knew of other drug shipnents to the
United States. Aguirre-Mranontes admtted staying at the sane
hotel with Chaparro and having net the drug dealer, Otiz, there.
Having concluded that the jury verdict <convicting Aguirre-
M ranmont es of possession and i nportation charges nust stand, there
can be no question of an overt act in furtherance of the activity
of the conspiracy.

Al t hough presence at the crinme scene alone is insufficient to

support an inference of participation in a conspiracy, "the jury



may consi der presence and associ ation, along with other evidence,
in finding conspiratorial activity by the defendant."” Chavez,
947 F.2d at 745. Agai n, the question whether the governnent
presented sufficient "other evidence" to enable a reasonable jury
to convict Aguirre-Mranontes on the conspiracy charges is close,
but is one that is nevertheless supportable by the evidence
presented to the jury, and the reasonable inferences to be drawn
t herefrom

We concl ude, therefore, that Aguirre-Mranontes' conviction by
the jury on all counts, and the district court's judgnent and
sentence based thereon, are sustainable and, in all respects, are

AFF| RMED.
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