UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

TERRELL ROBERT WASHI NGTON
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-94-CR-108-1)

(April 28, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

The sole issue presented on appeal is whether the governnent
breached its pl ea agreenent wth Terrell Washi ngton when it refused
to nove for a dowmmward departure for substantial assistance under
§ 5K1.1 of the U S. Sentencing GCuidelines. The district court
rej ected Washi ngton's claimthat the governnent breached the plea

agreenent. We affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



l.

Washi ngton pleaded guilty to possession with the intent to
di stribute cocai ne base and unlawful ly carrying and using a firearm
during a drug transaction. As part of Washi ngton's pl ea agreenent,
the governnent agreed to consider filing a notion for a downward
departure wunder 8§ 5K1.1 if Washington provided substanti al
assi stance to the governnent. The plea agreenent expressly
provi ded, however, that "it is within the sole discretion of the
governnent as to whether to file such a notion."

During sentencing, Wshington objected to the governnent's
refusal to file a 8 5K1.1 notion. Washington testified that he
gave t he governnment information concerning known drug traffickers.
A DEA special agent assigned to Wshington's case testified,
however, that Washington's information was "stale" and unhel pful
The district court concluded that Washi ngton's cooperati on was not
sufficiently substantial to require the governnment to file the
5K1. 1 notion under the terns of the plea agreenent.

.

In United States v. Wade, U S 112 S. C. 1840 (1992),
the Court held that 8 5K1.1 grants the governnent discretionary
authority to nove for a downward departure for substantial
assi stance as long as the governnent does not |limt its discretion
through the terns of a plea agreenent. Were a pl ea agreenent does
not limt the governnent's discretion to nove for a downward
departure under 8 5K1.1, the defendant cannot challenge the

governnent's refusal to seek a downward departure unless "'the



refusal was based on an unconstitutional notive' such as the
defendant's race or religion.” United States v. Urbani, 967 F.2d
106, 109 (5th Gr. 1992)(quoting Wade, 112 S. Ct. at 1844); see al so
United States v. Garcia-Bonilla, 11 F.3d 45, 47 (5th Gr. 1993).

Based on Wade and Urbani, Wshington's claim nust fail.
Washi ngton's plea agreenent expressly acknow edged that the
governnment had discretion in deciding whether to seek a downward
departure. Al t hough Washington challenges the governnent's
assessnent of the extent of his assistance, he fails to point to
any evidence that the governnent's refusal to seek a downward
departure was based on an unconstitutional notive. W therefore
conclude that the district court did not err in overruling
Washi ngton's objection to the governnent's refusal to seek a
downwar d departure under 8§ 5K1. 1.
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