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No. 94-50635

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

| SAI AH BROWN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A 94 CR 78)

August 9, 1995

Bef ore REYNALDO G GARZA, KING and H Gd NBOTHAM GCircuit Judges.
PER CURI AM *

| saiah Brown appeals his conviction for possession of a
firearmon the grounds of insufficient evidence. Having reviewed
the argunents, we affirmthe judgnent of the district court.

|.  FACTUAL AND PROCEDURAL BACKGROUND
On March 26, 1994, Travis County Sherriff's Deputy Santiago

Sal azar noticed a bronze-col ored Ford Thunderbird, driven by Brown,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



bl ocking traffic and nmaki ng a "bounci ng" novenent. Sal azar turned
on his patrol car lights and notioned to Brown to pull over. Brown
turned left onto a side street and pulled into a driveway at the
end of the street. Salazar turned on his spotlight and saw Brown
| ean over towards the passenger seat. Salazar then asked Brown to
"get out of the car" and to "show [his] hands." After hesitating
for approximately thirty seconds, Brown put his hands outside the
driver's w ndow and opened his door fromthe outside, as instructed
by Sal azar.

As Brown exited the vehicle, Salazar noticed that the pockets
of Brown's pants were turned inside-out "like little ears,"” and
sone di ce and change fell to the ground. Sal azar handcuffed Brown,
placed himin the rear of the patrol car, and asked Brown why he
had been reaching towards the passenger seat fl oorboard. Br own
appeared to have been drinking and replied, "I'm not hiding
anyt hi ng. Go ahead and | ook." Salazar entered the car, |eaned
over towards the passenger seat, and discovered a |oaded .38
cal i ber revol ver wedged between t he consol e and t he front passenger
seat. The butt or grip of the firearmwas positioned upward, such
that one could reach over from the driver's seat and grab it
qui ckly. Sal azar al so di scovered two buck knives under the front
passenger seat, a half-enpty bottle of whiskey on the back seat,
and a box of ammunition on the fl oorboard behind the driver's seat.
Several rounds mssing fromthe box matched the ammunition found

inside of the gun, although two rounds inside of the gun were

different fromthe ammunition in the box. Brown told Sal azar that



the Thunderbird did not belong to him and a registration check
turned up no record as to ownership. Salazar testified, however,
t hat he had seen Brown driving the sane car several tines prior to
the March 26 stop

A grand jury subsequently indicted Brown on one count of
know ngly possessing a firearmby a convicted felon in viol ati on of
18 U.S.C. 88 922(9g) (1), 924(a)(2). Section 922(9g)(1) reads:

(g) I't shall be unlawful for any person --

(1) who has been convicted in any court of, [sic] a
crime puni shabl e by i npri sonnent for a termexceedi ng one

year . . . to ship or transport ininterstate or foreign

commerce, or possess in or affecting comerce, any

firearmor ammunition .

18 U S.C. 8§ 922(g)(1). Section 924(a)(2) states that anyone who
knowi ngly violates 8§ 922(g) "shall be fined as provided in this
title, inprisoned not nore than 10 years, or both." 18 U S C 8§
924(a)(2).

After the indictnent was returned, federal agents went to
Brown's house to arrest him The bronze Thunderbird was parked in
Brown's driveway. Three adults -- Brown, his nother, and his
brother -- lived in the house. A jury found Brown guilty and he
received a sentence of seventy-seven nonths inprisonnent, the
bottom of the applicable guidelines range. Brown now appeals his
conviction, contending that there was insufficient evidence to
establish that he "know ngly" possessed a firearm

1. STANDARD OF REVI EW

The standard for assessing the sufficiency of the evidence to

support a conviction is well-settled:



"[Whether, after viewing the evidence in the |ight nost
favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crine
beyond a reasonabl e doubt."

Al exander v. MCotter, 775 F.2d 595, 597-98 (5th Cr. 1985)

(quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). In making

this determ nation, a court should not substitute its view of the
evidence for that of the fact-finder; instead, a court should
consider all of the evidence in the light nost favorable to the
prosecution. See id. at 598.
[11. ANALYSI S AND DI SCUSSI ON

To support a conviction for the unlawful possession of a
firearm by a felon under 8§ 922(g)(1), the governnent nust prove:
1) that Brown had a previous felony conviction; 2) that Brown
knowi ngly possessed a firearmm and 3) that the firearm had

travelled in or affected interstate commerce. See United States v.

Wight, 24 F.3d 732, 734 (5th Cr. 1994). Brown chal | enges the
sufficiency of the evidence on the second el enent, arguing that the
governnent failed to prove that he know ngly possessed a firearm

Possessi on of contraband, including a firearm may be either

actual or constructive. See United States v. MKnight, 953 F.2d

898, 901 (5th Cr. 1992). 1In general, "a person has constructive
possession if he know ngly has ownershi p, dom ni on, or control over
the contraband itself or over the prem ses in which the contraband
is located.” [|d. Moreover, constructive possession "need not be
exclusive, it may be joint with others, and it may be proven with
circunstantial evidence." 1d. The court applies "a commbn sense,
fact-specific approach” to determ ne whether constructive

4



possessi on exists, Wight, 24 F.3d at 735, and we have stated that
"we examne the nerits of each constructive possession case
i ndependently; previous cases serve as illustration only."
McKni ght, 953 F.2d at 902 (internal quotations omtted).

Brown contends that the testinonial evidence indicating that
he was the driver of the car and that he was seen |eaning over
towar ds the passenger seat is insufficient to support a finding of
constructive possession and his ultinmate conviction. Brown argues
that he nade no statenents regarding the gun, and he asserts that
there was no evidence that he owned the car or the gun. He al so
points out that the ammunition was found in the back seat, not on
hi s person.

I n support of his position, Brown relies on United States v.

Evans, 950 F.2d 187 (5th Cir. 1991). In Evans, a gun was found in
a sock on the floorboard behind the driver's seat of Evans's car.
See id. at 189. The governnent used the statenent of a wonman who
was present during the search of Evans's apartnent to denonstrate
that Evans owned a gun. See id. at 189, 191-92. There was no
ot her evidence concerning the gun other than an "equivocal"
statenent by a drug enforcenent agent that Evans |eaned over
towards the floorboard. See id. at 192. Mor eover, the car had
been driven by at |east two or three other peopl e before Evans got
into it, and no gun had been seen during nore than five days of
governnent surveillance of Evans. See id. W concluded that there
was little "non-hearsay" evidence to indicate that Evans know ngly

possessed the gun. See id. at 192-93.



The instant case, however, is distinguishable from Evans
Unli ke in Evans, Salazar's testinony unequivocally conveyed that
Brown had |eaned towards the front passenger seat after he was
pul | ed over. Salazar had no difficulty in finding the gun when he
traced Brown's novenent during the search of the car. Further, a
box of ammunition matchi ng several rounds of ammunition in the gun
was found, according to Sal azar's testinony, "in plain sight behind
the driver's seat of the car." Mreover, Brown hesitated before
pul i ng over and he del ayed in exiting the car despite bei ng asked
repeatedly to do so. Al of these factors suggest know edge of
contraband and/or an attenpt to hide it, and the cunul ative effect
of this circunstantial evidence is far greater than the nere
equi vocal testinony of the governnent agent in Evans.!?

I n addi ti on, we have found "know ng" possession in factually-

anal ogous cases. In United States v. Prudhone, 13 F.3d 147, 148

(5th Gr. 1994), a police officer stopped the defendant's car
because it |acked a license plate. A search of Prudhone's person
reveal ed a wai st pouch containing three bullets, objects believed
to be rock cocaine, and a razor bl ade. See id. An automatic
pi stol was found under the driver's seat of the car, and the
anmuni tion found on Prudhone matched the ammunition in the pistol.
See id. at 149. Even though Prudhone naintained that he did not

own the car, and despite the existence of a passenger in the

. A finding of constructive possession is also supported
by the evidence that Sal azar had seen Brown driving the
Thunderbird several tinmes prior to the March 26 stop, and that
the sanme vehicle was parked at Brown's residence on the day that
he was arrested.



vehicle wwth him we concluded that the evidence was sufficient to
support the conviction for possession of afirearm See id. As we
stated, "[a] reasonable jury was entitled to discredit defense
testinony and i nfer know ng possession fromthe facts that Prudhone
was driving, the gun was |ocated directly under his seat, and he
had three rounds of matching ammunition in his waist pouch.” 1d.

Simlarly, in Brown's case, know ng possession could be
inferred fromthe facts that Brown was driving a car that he had
been seen in before, a gun was |ocated under the passenger seat
where Brown had been | eaning, and a box of matchi ng ammuni ti on was
found under the driver's seat. Furthernore, Brown hesitated before
exiting the vehicle, and the car was parked in his driveway at his
resi dence.

In United States v. Orozco, 715 F. 2d 158, 159 (5th G r. 1983),

we upheld a conviction for unlawful possession of a firearm by a
convicted felon when a search of a BMW driven by the defendant
uncovered two guns in the trunk. The vehicle did not belong to the
defendant (it was stolen), the guns were inside of the trunk (and
were therefore not visible to the driver), and the defendant was
acconpani ed by a passenger (his cousin). See id. Nevertheless, we
characterized the defendant's insufficiency of the evidence

argunent as "bogus," id. at 161, and we concluded that "[t]estinony
at trial indisputably established Orozco's dom nion and contro
over the stolen BMN which was being kept at his house, up to the

time of the stop and arrest.” 1d.



O course, in Brown's case, the autonobile in question was
al so discovered at his house, and, as nentioned, there were
nunmerous other factors to support a jury's finding of "know ng"
constructive possession. Sinply put, viewed in the |ight nost
favorable to the verdict, the cunmulative inpact of all of the
circunstantial evidence is sufficient for a rational trier of fact
to conclude that Brown had "know ng" constructive possessi on over
the firearmfound in the autonobile.?

V. CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

2 The Fourth Circuit's opinion in United States v. Bl ue,
957 F.2d 106 (4th G r. 1992), does not conpel a different result.
In Blue, the governnent relied on two pieces of evidence to
support its case; first, a police officer's testinony that Blue's
shoul der "di pped" as the officer approached Blue's vehicle, and
second, the officer's discovery of a revolver under the passenger
seat where Blue was sitting. See id. at 108. The court found
that this evidence was insufficient to prove constructive
possession, but it enphasized "that the facts of this case fal
outside, but just barely, the real mof the quantum of evi dence

necessary to support a finding of constructive possession.”" |[d.
(enphasis added). In Brown's case, however, nuch nore
circunstantial evidence was presented. In short, even if Blue

were controlling authority in this circuit, its factual context
is readily distinguishable.



