UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-50607
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

GARY DWAYNE ALLBRI GHT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 94- CR-58)

(June 15, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.

PER CURI AM !
Al I bright challenges his conviction for drug trafficking and
using a firearmin relation to the drug offense. W affirm
| .
Gary Dwayne All bright was convicted by a jury for possession
wth the intent to distribute nethanphetam ne and for using and
carrying a firearmin relation to that offense. At trial, Gty of

Terrell Hlls, Texas, Police Oficer Kenneth MPheeters and ot her

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| aw enforcenent agents testified that in Decenber 1993, they
searched, pursuant to a warrant, the two-bedroomnobile hone where
Al l bright, his grandparents and his father Iived. Al l bright's
brother Randy testified that he also |ived there, but that he was
incarcerated in the county jail at the tinme of the search

Upon entry into the resi dence, | awenforcenent officers placed
Al | bright under arrest and found a | oaded . 22-cal i ber derringer in
hi s back pocket. After informng Albright of his rights, the
officers asked Allbright whether there were any narcotics or
firearnms in the residence. Allbright responded that there m ght be
sone narcotics in his bedroom He also stated that there was a gun
under the pillow of his bed.

In searching the bedroom indicated by Allbright, |aw
enforcenent agents discovered a revolver, three shotguns and
various drug paraphernalia, including kitchen utensils, scales,
pl astic vials, ziplock baggies, syringes, rubber tourniquets, and
non-narcotic white-powdery substances. They also found two
bri efcases, one silver and one black, under the bed. The bl ack
briefcase, which bore the initials "G A ," contained personal
papers belonging to All bright and a | arge sum of cash. The silver
bri ef case contai ned 30-38 grans of nethanphetam ne, a | arge sum of
cash, checks, deposit slips from the account of Frank and Mabel
Dowdell (Al bright's grandparents), notations on paper which
appeared to be a drug | edger, | abels fromcontainers of a chem cal
used i n manufacturing nethanphetam ne, a car-rental form nmade out

to and signed by Allbright and two business cards with All bright's



name on them The officers also found in the silver briefcase a
sal es receipt for the purchase of ethyl ether, a chem cal used in
the manufacturing of nethanphetam ne, attached to an Anerican
Express sales recei pt bearing Al bright's signature.
.
A
Al I bright argues first that the evidence was insufficient to
support his conviction for possession with intent to distribute
met hanphetamne. In reviewng a challenge to the sufficiency of
the evidence, we nust determ ne whether a rational trier of fact
could have found that the evidence established the essential

el ements of the crine beyond a reasonable doubt. United States v.

Munoz, 957 F.2d 171, 174 (5th Cr.), cert. denied, 113 S. . 332

(1992). In doing so, we view all the evidence and draw all
inferences in the |ight nost favorable to the verdict. 1d.

The el enents of possession with intent to distribute "are (1)
knowi ng, (2) possession, (3) with intent to distribute." Id.
Al l bright contests the sufficiency of the evidence to show

possessi on. As this court stated in United States v. MKnight,

953 F.2d 898 (5th Gir.), cert. denied, 112 S. Ct. 2975 (1992):

Possession of contraband my be either actual or
constructi ve. In general, a person has constructive
possession if he know ngly has ownership, dom nion, or
control over the contraband itself or over the prem ses
in which the contraband is | ocated. Constructive
possessi on need not be exclusive, it nmay be joint with
others, and it may be proven wth circunstantial
evi dence.

ld. at 901 (citations omtted). Because there was no evi dence of
actual possession, the governnent sought to prove constructive
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possessi on.

Al t hough Allbright admts that he slept in the bedroom in
whi ch the officers found the silver briefcase containing the drugs,
he argues that since nore than one person shared that bedroomthe
fact that the drugs were found in the bedroomin which he slept
cannot prove domnion or control over the rooms contents.? The
drugs were found inside the | ocked silver briefcase, which was in
turn found under All bright's bed. Allbright told the officers that
he di d not know t he conmbination to the silver briefcase's | ock. At
trial, Randy testified that the silver briefcase was his and that
only he and a friend knew the conbination. He also testified that
he shared the bedroomw th Allbright.

W agree that when a residence is jointly occupied, " the nmere
fact that contraband is discovered at the residence wll not,
W t hout nore, provide evidence sufficient to support a conviction
based on constructive possession against any of the occupants.”

ld. (quoting United States v. Reese, 775 F.2d 1066, 1073 (9th G r

1985)). However, the governnent presented evidence at trial both
to refute Randy's testinony and to show All bright's dom ni on and
control over the briefcase and the drugs. The silver briefcase
contained several itens linking its contents to Allbright,
i ncluding: an Anerican Express sal es receipt signed by Al bright
for the purchase of ethyl ether, two business cards wth

Al l bright's nane on them and two receipts signed by Allbright. 1In

2 Al | bright contends, and the governnent does not dispute,
that he did not own the nobile hone.
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addition, as Allbright was being led away by |aw enforcenent
agents, he told his grandnother where to find a bank deposit slip.
This banking informati on matched a deposit slip found wthin the
| ocked silver briefcase. Mreover, although Randy testified that
he shared the bedroomw th Allbright, Randy had been in jail for
fifteen days before agents searched the resi dence. The contents of
the briefcase also did not match Randy's descri pti on of what he had
placed in it (contract fornms, calculator, nmeasuring tape, |ist of
busi ness | eads, Randy's busi ness cards).

Al so, other evidence was found in the bedroom |inking
Al l bright to the drugs: the gun that Al lbright told the officers
was under the bed clothing, drug paraphernalia, and the | arge sum
of cash in the black briefcase marked "G A" Mreover, Oficer
McPheet ers and anot her of ficer involved in the Decenber 17th search
testified that All bright told the officers that he had been selling
met hanphet am ne "for sone tine" in order to generate i ncone for the
famly. W conclude that, based on this evidence, it was
reasonable for the jury to infer that Allbright possessed the
met hanphet am ne.

B.

Al I bright argues next that the district court commtted
reversible error in admtting a statenent in contravention of Fed.
R Evid. 404(b). W reviewa district court's evidentiary rulings

for an abuse of discretion. United States v. Wiite, 972 F. 2d 590,

598 (5th Gir. 1992), cert. denied, 113 S. C. 1651 (1993).

A T.F. Special Agent Kris Mayfield testified that his agency



becane i nvolved in the investigation of Allbright in February 1994,
which led to All bright's arrest on federal charges that sanme nonth.
As Agent Mayfield and another | aw enforcenent officer transported
Al l bright to a federal detention center, Allbright questioned them
about the booking procedures. Muyfield testified that Allbright
"stated that he had been involved in either using or selling
narcotics since he was twel ve years old." Defense counsel objected
based on Rule 404(b). The district court overrul ed the objection.

Rul e 404(b) prohibits the introduction of other-acts evidence
when offered to prove the defendant's character in order to show
action in conformty therewith.® The governnent argues that the
statenent fits into one of the exceptions under Rule 404(b) or,
alternatively, that the statenent does not constitute Rule 404(Db)
evi dence. W need not address the governnent's first argunent
because we conclude that the statenent does not constitute Rule
404(b) evi dence.

Rul e 404(b) concerns extrinsic evidence only; it does not

apply to intrinsic evidence. See United States v. Ridlehuber, 11

F.3d 516, 521 (5th Gr. 1993). "Qher acts evidence is ‘intrinsic'
when the evidence of the other act and the evidence of the crine
charged are "inextricably intertwined" or both acts are part of a

"single crimnal episode' or the other acts were necessary

3 Rul e 404(b) provides:
Evi dence of other crinmes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to
show action in conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.
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prelimnaries' to the crine charged." United States v. WIIlians,

900 F.3d 823, 825 (5th Cir. 1990).

The statenent by Allbright was an adm ssion (1) that he was
currently engaged in selling and using drugs, and (2) he had been
engaged in this activity for a nunber of years. The former is
intrinsic evidence, in that it tended to prove that he possessed
t he anphetam ne the officers recovered in the search. The latter
coul d not be severed fromthe fornmer. Thus, the district court did
not abuse its discretion in admtting this statenent.?

AFFI RVED.

4 Allbright has filed a pro se notion requesting |eave of
court to file a supplenental brief to add undesi gnated "i nformation
pertinent to his [a] ppeal and not addressed” in the initial brief
filed by appointed counsel. Al I bright does not indicate what
information or issues he desires to raise, thus failing to explain
why addi tional briefing would be helpful to this court. W see no
reason to depart fromthe general rule that a party is not entitled
to "hybrid representation,"” partly by counsel and partly by
hinmself. See United States v. Daniels, 572 F.2d 535, 540 (5th Cr
1978). Accordingly, Allbright's notion is denied.
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