IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50602
(Summary Cal endar)

PATRI Cl A CARRI LLO
Pl ai ntiff-Appellant,

vVer sus
DONNA SHALALA, Secretary of

Heal th and Hunan Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-93- CA-435)

, (February 17, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Patricia Carrillo appeals the district court judgnment which
affirmed the Social Security Admnistration's denial of her claim
for social security disability insurance benefits. W affirm

FACTS

Patricia Carrillo applied for supplenental security benefits
on Cctober 10, 1990. Carrillo alleged that she becane disabled in
February 1986 as a result of an autonobil e/ pedestrian accident. As

aresult of the accident, Carrillo received a | arge hemat oma on her

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



left thigh which required nunerous surgeries and resulted in a
|arge soft-tissue defect. Carrillo listed the follow ng
i npai rments on her application: back pain, aleg injury, and bowel
control problens.

After the Departnent of Health and Human Services, Soci al
Security Admnistration (the Secretary) denied Carrillo's
application, Carrillo requested a hearing before an adm nistrative
| aw judge (ALJ). Carrillo testified before the ALJ that she cannot
sit or stand for any length of tine; she has fecal incontinence,
stomach probl ens, vision problens, asthma, and pain in her |egs;
she falls constantly; and she has trouble sl eeping. Follow ng the
hearing and the recei pt of additional docunentary nedi cal evi dence,
the ALJ denied Carrillo's application. On appeal, a nmmgistrate
j udge recommended affirmance of the ALJ's decision. The district
court adopted the report and recommendation of the nagistrate
judge. Carrillo appeals.

DI SCUSSI ON

Appel l ate review of the Secretary's denial of benefits is
limted to determ nation whether: (1) proper |egal standards were
used to eval uate the evidence; and (2) the decision is supported by

substantial evidence. Villa v. Sullivan, 895 F.2d 1019, 1021 (5th

Cr. 1990).
VWas the Proper Leqgal Standard Applied?

The Social Security Act defines disability as the "inability
to engage in any substantial gainful activity by reason of any

medi cal |y determ nabl e physical or nental inpairnent which .



has | asted or can be expected to last for a continuous period of
not | ess than twelve nonths." 42 U.S.C. 8§ 423(d)(1)(A) (disability
i nsurance); see 42 U . S.C. 8§ 1382c(a)(3)(A) (supplenental security
i ncone). "The suffering of sone inpairnment does not establish
disability; a claimant is disabled only if she is incapable of

engaging in any substantial gainful activity." Ant hony V.

Sullivan, 954 F.2d 289, 293 (5th Gr. 1992) (citation and internal
quotation marks omtted).

In evaluating a disability claim the Secretary nust follow a
five-step sequential process to determ ne whether: (1) the cl ai mant
is presently working; (2) the claimant's ability to work is
significantly limted by a physical or nental inpairnent; (3) the
claimant's inpairnent neets or equals an inpairnent listed in the
appendix to the regulations; (4) the inpairnent prevents the
cl ai mant fromdoi ng past rel evant work; and (5) the cl ai mant cannot

presently performrel evant work. See Mise v. Sullivan, 925 F. 2d

785, 789 (5th Gr. 1991); 20 C.F.R 8 404.1520. In the first four
steps, the burden is on the claimant. Mise, 925 F.2d at 789. At
the fifth step the burden is initially on the Secretary to show
that the claimant can performrel evant work. 1d. |f the Secretary
makes such a denonstration, the burden shifts to the claimnt to
show t hat he cannot do the work suggested. I|d. A finding that a
claimant is disabled or not disabled at any point termnates the

sequenti al eval uation. Crouchet v. Sullivan, 885 F.2d 202, 206

(5th Gir. 1989).



At step one, the ALJ found that Carrillo had not engaged in
substantial gainful activity since February 18, 1986. At steps two
and three, the ALJ found that Carrillo suffered from a severe
i npai rment, but that she did not have an inpai rnment or conbination
of inpairnments listed in, or nedically equal to one listed in
Appendi x 1 of the Regulations. At step four, the ALJ determ ned
that Carrillo was able to perform her past relevant work as a
wai tress and bartender and t hus was not disabled. Carrillo did not
identify any medi cal evi dence whi ch contradicted this
determ nation

Carrillo argues that the ALJ's decision is inconsistent with
relevant |egal standards because he erroneously evaluated the

severity of her inpairnments under Stone v. Heckler, 752 F.2d 1099

(5th CGr. 1985), and failed to enunciate the Stone standard in his
opi ni on, necessitating remand.

In Stone, this Court reviewed a denial of disability which was
based on a finding on nonseverity at Step Two in the five-step
anal ysi s. After setting out the correct |egal standard for
determ ning "nonseverity," Stone held that we will assune that the
Secretary "applied an incorrect standard to the severity
requi renment unless the correct standard is set forth by reference
to this opinion or another of the sane effect . . . ." 1d. at

1106; see also, Anthony, 954 F.2d at 293-94 (explaining Stone).

Stone applies only when the court's disposition is on the
basis of nonseverity. See Stone, 752 F.2d at 1106. At Step Two,

the ALJ determned that Carrillo's injury was severe and proceeded



to Step Four. Thus, Carrillo's argunent under Stone has no | egal
or factual basis.

The ALJ followed the correct |egal standard. See Mise, 925

F.2d at 789.

VWas there Substantial Evidence?

If the Secretary's findings are supported by substantial
evi dence, they are conclusive and nust be affirnmed. Anthony, 954
F.2d at 295. Carrillo argues that the record does not contain
substanti al evidence supporting the Secretary's decision that she
can performher previous work because the ALJ inproperly failed to
consider the conbined disabling effect of her non-exertiona
limtations, such as pain, frequent falls, fecal incontinence
vi sion probl ens, and chronic asthma

"Substantial evidence is nore than a scintilla, less than a
preponderance, and is such relevant evidence as a reasonable m nd
m ght accept as adequate to support a conclusion.” Villa, 895 F. 2d
at 1021-22 (internal quotations and citations omtted). "The
el ements of proof to be weighed in determ ning whet her substanti al
evi dence exists include: 1) objective nedical facts; (2) di agnoses
and opi nions of treating and exam ning physicians; (3) claimnt's
subj ective evidence of pain; (4) claimant's educati onal background,

age and work history." Omens v. Heckler, 770 F.2d 1276, 1279 (5th

Cr. 1985). This Court may not reweigh the evidence or try the
i ssues de novo, as conflicts in the evidence are for the Secretary

and not for the courts to resol ve. Selders v. Sullivan, 914 F. 2d

614, 617 (5th Cr. 1990). However, this Court nust review the



entire record to determ ne whether such evidence is present.
Villa, 895 F.2d at 1022.

The ALJ's decision reflects that he considered the nedica
evidence of Carrillo's alleged ailnents and found:

The claimant's mai n conpl ai nts are of back pain, left |eg

pai n and nunbness, the need to have a restroomcl ose by,

and vision problens. There is no evidence in the record
of vision problens and the nedical evidence does not

establish fecal incontinence. However, that has been
taken into account in establishing a residual functional
capacity for the clainmnt. The claimant's nmain

conplaints are of pain. The effect of pain and ot her

synptons on an individual's ability to work is an

i nportant part of the disability evaluation process and

is an integral elenent of this decision.
Thus, the ALJ properly considered all of Carrillo's alleged non-
exertional limtations. |1d.

The record reflects the followng substantial evidence,
supporting the ALJ's finding that Carrillo is capable of |ight work
activity.

1. phjective Medical Evidence

The record contains objective nedical facts which elimnate
the possibility of disabling pain based on the normal results of
muscul oskel etal, neurological and electrodiagnostic studies.
Carrillo was exam ned by several physicians, none of whom found
that she was disabled or precluded from |ight work. Medi ca
records report no neurol ogical problens and normal range of notion
in Carrillo's leg and back. Dr. Powell reported that, while
conplaining of bitter pain, Carrillo walked down the hall wth
normal gait and anbul ati on.

2. Di agnoses and Opi ni ons of Exam ni nhg Physi ci ans




Wth regard to Carrillo's non-exertional limtations other
than pain, the expert testinony and other nedical evidence are
consistent with the ALJ's findings. At the hearing, Dr. Hol conb
expressed an uncontradi cted opinionthat Carrill o' s asthma required
only mnor environnental limtations. Dr. Robison reported that
Carrillo's vision was correctable to 20/30 in one eye and 20/40 in
the other with her current prescription. Wthregardto Carrillo's
al l eged fecal incontinence, after exam nation over a period, Dr
Dool ey opined that she may need to take several restroom breaks
during the day. Dr. Holconb opined that Carrillo could performa
w de range of |ight work activity based upon the objective nedical
evi dence.

In March 1991, Dr. Ballinger perfornmed a residual functiona
capacity assessnent and reported: Carrillo's basic strength factor
was limted; her clinmbing, balancing, and stooping activities
should be limted to occasional; she could not |ift over 50 pounds;
she could frequently Ilift up to 25 pounds; she could stand
approxi mately six hours; and her reaching, handling, and speaking
abilities were unlimted.

3. Carrillo's Subjective Evidence of Pain

The ALJ nust consi der subjective evidence of pain, but it is
wthin his discretion to determne the pain's disabling nature.

Wen v. Sullivan, 925 F.2d 123, 128 (5th Cr. 1991). Di sabl i ng

pain nust be constant, unremtting, and wholly unresponsive to

therapeutic treatnent. |d.



Carrillo testified at the hearing that her main problemis
with pain in her |egs and back. She testified that she cannot sit
or stand for any length of tinme due to pain and that pain in her
| egs causes her to fall frequently. Carrillo's friend of 22 years
corroborated her testinony.

Based on the | ack of objective nedical evidence to support her
conplaints, the ALJ rejected Carrillo's conplaints of pain to the
extent that it prevented her fromperformng light work activity.
The ALJ's credibility finding is entitled to considerable
deference. See Wen, id.

4. Carrillo's Educational Background, Age, and Whrk History

At the tine of her hearing, Carrillo was 49 years old and had
an 11th grade education. Carrillo's past relevant work experience
i ncludes jobs as a construction worker, |andscaper, night-craw er
pi cker, bar attendant, and waitress. Carrillo al so has experience
in cleaning and painting. The vocational expert at the hearing
testified that given Carrillo's non-exertional |imtations, she
shoul d be able to perform her previous work as a waitress and bar
at t endant .

This record contains such rel evant evidence as a reasonabl e
m nd m ght accept as adequate to support the ALJ's concl usion that
Carrillo is not disabled and may performher previous work activity
despite her non-exertional limtations. Thus, the judgnent bel ow

I's supported by substantial evidence.



CONCLUSI ON
The record shows that the ALJ considered the conbi ned effect
of Carrillo's non-exertional limtations and reveals substanti al
evi dence supporting the decision. For this reason, we AFFIRMthe

district court judgnent.



