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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JEFFREY LEW S WOLFSCN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(\W 94- CA- 044 (W 90CR- 089(2) )
(May 19, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Jeffrey Lewi s Wl fson was convicted by a jury of conspiracy to
manuf acture 3, 4 net hyl enedi oxy anphetam ne (MDA). He was sent enced

to 51 nonths, followed by a five year term of supervised rel ease,

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



and ordered to pay a $5000 fine. Hi s conviction and sentence were

affirmed by this court on direct appeal. United States v. Wl fson,

No. 91-8093 (5th G r. March 6, 1992, unpublished).

Wl fson then filed this notion to vacate his sentence under 28
US C § 2255. The district court denied his notion wthout
hol di ng an evidentiary hearing. Wlfson tinely filed a notice of
appeal .

The followng is a summary of the facts surrounding Wl fson's
conviction. Edwn Mathis, an undercover narcotics officers wth
the Dallas Police Departnment, was put into contact by an i nformant
wth Scott Osler who allegedly was interested in manufacturing
"Ecstasy"! and needed to obtain the necessary cheni cals. Mat hi s
portrayed hinself as a chem cal supplier and contacted Gsler in
North Caroli na. After nunerous telephone conversations, OGsler
recommended that Mathis contact John Logan because Logan had nore
techni cal know edge and was running the operation. Mat hi s and
Logan had nunerous conversation and eventually agreed to becone
partners; Mathis agreed to supply the chemcals, and Logan and
Gsler agreed to show Mathis how to make NDA Wayne Fitch, a
detective with the Fort Worth Police Departnent, posed as Mathis's
assi stant who "cooked" the drug.

Logan suggested that Mathis contact Wl fson, who was also

i nvol ved and had nore techni cal know edge about how the drug was

! Two different drugs are known on the street as "ecstacy":
3,4 net hyl enedi oxy anphetam ne (MDA) and 3, 4- net hyl enedi oxy
met hanphet am ne (MDMA). Both drugs have the sanme chem ca
conposition, except that MDA contains the chem cal "fornmam de"
and MDMA contains the chem cal "N nethylformam de."
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manuf actured. WMathis and Fitch had several tel ephone conversations
wth Wl fson which were tape recorded and transcribed. |In these
conversations, Wl fson discussed the chem cals that were needed,
the process of nmeking the drug MDA, and that the final product
would be pills made with a press which could be obtained at any
health food store. Wl fson al so discussed the plan that Logan
woul d go to Texas to manufacture the drug, and the possibility of
Wl f son al so going to Texas. Wl fson told Fitch that he and Logan
had previously manufactured the drug starting at a different place
in the formul a.

Logan and Wl f son nade an agreenent with Mathis and Fitch that
Logan would purchase sone of the necessary chem cals and woul d
travel to Texas to manufacture the drug at a | aboratory set up by
Mat his and Fitch. Logan testified that he and Wl fson di scussed
the possibility of each receiving $5000 for their participation in
the manufacture of the drug. Logan was to contact Wl fson by
tel ephone if he had questions or problens in manufacturing the
drug. Logan contacted W fson by tel ephone twi ce fromTexas during
the manufacturing process for advice. Logan had problens
manuf acturing the drug, and the chem cal s expl oded. Both Logan and
Wl f son were subsequently arrested for their involvenent in the
manuf acture of the drug.

OPI NI ON

Wl fson contends that his trial counsel was ineffective in

that he: (1) failed to adequately prepare for trial; (2) failed to

meet with or talk to Wl fson or any defense wi tnesses until two



days before trial; (3) failed to file any pretrial notions; (4)
failed to reviewthe tape recorded t el ephone conversations prior to
trial and failed to have the recordi ngs exam ned by an i ndependent
expert; (5) failed to subpoena any tel ephone records; (6) failedto
interview or call a potential defense witness, Chris Sleuter, and
a nunber of character witnesses; and (7) failed to identify or
establish at trial that the indictnent incorrectly charged Wl fson
w th maki ng the MDA drug, instead of MDMA. Wl fson al so nade t hese
all egations of error in the district court.

To prevail on a claimof ineffective assistance of counsel, a
defendant nust show. (1) that his counsel's performance was
deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

his defense. Strickland v. Washington, 466 U S. 668, 689-94

(1984). To show Strickl and prejudi ce, a defendant nust denonstrate

that counsel's errors were so serious as to "render[] the result of
the trial wunreliable or the proceeding fundanentally unfair."

Lockhart v. Fretwell, 113 S. C. 838, 844 (1993). "Unreliability

or unfairness does not result if the ineffectiveness of counse
does not deprive the defendant of any substantive or procedura
right to which the law entitles him" 1d. at 844. |In evaluating
such clainms, the court indulges in "a strong presunption” that
counsel's representation fell "within the wi de range of reasonabl e
pr of essi onal conpetence, or that, under the circunstances, the

chal l enged action "~might be considered sound trial strategy.



Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr. 1988) (citation

omtted). A failure to establish either deficient performance or
prejudi ce defeats the claim Strickland, 466 U S. at 697.

A. Al l egations Regarding Trial Preparation and Pretiral
Acti ons

Wl fson first contends that his counsel was ineffective in
that he failed to adequately prepare for trial. He argues that his
counsel did not even neet with himor any defense w tnesses until
two days before trial and that one of the neetings took place in a
| ocal bar. Wl fson maintains that if his counsel had been
adequately prepared he woul d have been better able to present the
entrapnent defense and that Wl fson woul d have been acquitted.

At trial, WlIlfson's counsel presented an entrapnent defense.
In cross-examning the undercover agents, Wlfson's counsel
attenpted to show that the agents aggressively pursued Wl fson and
his co-defendants. He also presented Wl fson's testinony that he
told the agents that he did not want to becone involved, and that
he was just giving advice on manufacturing the drug to agents
because he owed a debt to Logan. Wl fson's counsel al so presented
the entrapnent defense to the jury in his closing argunent, stating
that Wl fson never agreed to be a partner in the schene to
manuf acture the drug and that he woul d not have becone involved if
he had not been approached by the undercover agents.

The district court determ ned that Wl fson failed to satisfy
either prong of the Strickland standard, reasoning that Wl fson's
counsel adequately presented the entrapnent defense, but that
"[t]he jury sinply did not believe that [WI fson] was not involved
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in the conspiracy." As noted above, Wl fson's counsel presented
the entrapnent defense in the cross-exam nation of the undercover
agents, in Wlfson's testinony, and in his closing argunent to the
jury. Wl fson has not pointed to any additional exculpatory
evidence or defense that his counsel would have been able to
present if he had been nore prepared. Thus, Wl fson has failed to
establish that he was prejudiced by his counsel's alleged error.

Wl fson also argued that his counsel should have filed
pretrial notions to obtain all of the other tape recordings of
t el ephone conversati ons between agents and his co-defendants. In
particular, he states that the tapes would show that Logan was
t hreat ened by agents to becone invol ved; that the agents were aware
Wl f son and hi s co-defendants did not have a predi sposition to make
the drugs and called them "a bunch of amateurs." Wl fson al so
contends that his counsel should have obtained a copy of an
agreenent between Edward Cary and the Governnent, in which Cary
agreed to provide information to assi st the Governnent in arresting
at | east four people in exchange for the Governnent's agreenent not
to prosecute. He maintains that the agreenent shows that Scott
Gsl er was "set up" by Cary.

The district court rejected this allegation, reasoning that
the other tapes did not contain any further direct evidence
i ndi cati ng Wl fson was entrapped. The district court determ ned
t hat evidence that Logan was entrapped was not rel evant to whet her
Wl fson commtted the instant offense. The district court also

determned that the agreenent between Edward Cary and the



Government was not relevant to whether Wl fson committed the
i nstant offense. Wl fson has not denonstrated that he was
prejudiced by his counsel's failure to file pretrial notions to
obtain all of the other taped tel ephone conversations as none of
t he ot her taped conversations contai ned any additi onal excul patory
evi dence show ng Wl fson was entrapped.

Wl fson al so argued that his counsel was ineffective in that
he failed to reviewthe taped conversations further prior to trial.
He mai ntai ns that his counsel should have been famliar with all of
the tapes, in particular Wl fson's statenent "I don't want anyt hi ng
to dowththis, I"'min nedical school." This statenent is |isted
as "inaudi bl e" on the Governnent's transcript. Wl fson al so argued
that his counsel should have had this portion of the tape exam ned
by an i ndependent expert. The district court did not address this
ar gunent .

Wl fson al so failed to show he was prej udi ced by his counsel's
failure to review the taped conversations, or have the tape
exam ned by an independent expert. The record indicates his
counsel was aware of Wl fson's statenent on the tape. Wlfson's
counsel cross-exam ned Mat hi s concerni ng whet her he heard Wl fson
make this statenment. After hearing a replay of the tape, Mathis
admtted that he heard Wl fson say "I don't want anything to do
with this," but said he could not hear the rest of the statenent.
On direct examnation by his counsel, Wlfson testified that he
made t he above statenent. Counsel argued this evidence to the jury

as well. Counsel's performance in relation to this particular



t aped comment was not deficient, and Wl fson has not pointed to any
other potentially exculpatory evidence on the tapes of which
counsel was unaware. He has also failed to show that an
i ndependent exam ner could have added any specific evidence, or
that such evidence would have affected the outcone of the trial

G. Nelson v. Hargett, 989 F.2d 847, 850 (5th Cr. 1993)

(petitioner alleging failure to investigate nust specify what
evidence would have been found). Further, WIlfson had the
opportunity to have the tape exam ned by an independent exam ner
and to present such evidence in support of this Section 2255
nmotion, but he failed to do so. Thus, Wl fson has failed to show
that he was prejudiced by his counsel's alleged error.

Wl f son al so argues that his counsel was ineffective in that
he was wunaware that the indictnent charged WlIlfson wth
manuf acturing the wong drug prior totrial. He maintains that the
indictnment incorrectly charged him with making MDA, instead of
VDVA.

The district court rejected this allegation, reasoning that
Wl f son' s counsel questioned the w tnesses about the differences
bet ween the drugs MDA and MDMA, and that his counsel made nunerous
obj ections concerning this point. Wl fson's counsel questioned the
Governnent's w tness, Deborah Reagan, a chem st with the Texas
Departnent of Public Safety, about the differences between the two
drugs. He also noved for a judgnent of acquittal based on the

di screpancy between the indictnent and the evidence. This issue



was deci ded adversely to Wl fson on appeal. Thus, Wl fson has not
shown that his counsel's performance was deficient in this respect
or that he was prejudiced in any way.

B. Failure to Interview or Call Potential Defense Wtnesses

Wl f son next contends that his counsel was ineffective in that
he failed to interview or call potential defense w tnesses. He
contends that his counsel should have called Chris Sleuter, who
coul d have expl ained that Wl fson | oaned his credit card to Logan
to repay a debt. He al so contends that his counsel should have
call ed several professors from the University of North Carolina
Medi cal School as character w tnesses.

On federal habeas review, "conplaints based upon uncalled
W tnesses [a]Jre not favored because the presentation of wtness

testinony is essentially strategy and thus within the trial

counsel's domain, and . . . speculations as to what these w tnesses
woul d have testified is too uncertain." Al exander v. MCotter, 775
F.2d 595, 602 (5th Gr. 1985). Further, to denonstrate the

requisite prejudice for a conplaint of this kind, the defendant
must show not only that the testinony would have been favorabl e,
but also that the wtness would have testified at trial. [1d. A
def endant nust al so establish a reasonable probability that the
testi nony of the uncall ed wi tness woul d have affected the result of
the trial. [|d. at 602-03.

Wl f son has not shown that he was prejudiced by his counsel's
failure to present the testinony of these potential defense

W tnesses. Although Wl fson attached Sleuter's affidavit to his



Section 2255 notion, he did not establish that Sleuter's testinony
woul d have affected the outconme of the trial. The district court
correctly determned that Sleuter's testinony would have added
nothing to the evidence because other evidence indicated that
Wl f son knew Logan used his credit card to travel to Texas to
manuf acture the drug, "ecstasy." Logan testified that Wl fson gave
himthe card for the trip because Wl fson owed Logan $700 for back
rent. Wbl fson identified one uncalled character wtness, ODell W
Henson, Jr., a professor at the University of North Carolina
Medi cal School, and attached his affidavit to his Section 2255
nmotion. Henson would have testified only to Wl fson's reputation
"for truth and veracity under oath or not." Wlfson failed to
denonstrate that Henson's testi nony woul d have affected t he out cone
of his trial.

Wl f son contends that the district court erred in denying his
Section 2255 notion wthout holding an evidentiary hearing.
"Section 2255 provides that a hearing is required “unless the

nmotion and the files and records of the case concl usively show t hat

the prisoner is entitled to no relief."" United States v.

Pl ewni ak, 947 F.2d 1284, 1290 (5th G r. 1991), cert. denied, 502
U S 1120 (1992). This court reviews such determ nations for abuse

of discretion. United States v. Barthol onew, 974 F.2d 39, 41 (5th

Cr. 1992). The district court did not abuse its discretion in
holding that an evidentiary hearing was not necessary because
Wl fson's clains could be resol ved through review of the record.
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