UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50593
Summary Cal endar

JAMES WASHI NGTQN, JR.,
Pl ai ntiff-Appellant,

VERSUS

DEBORAH A. PARKER, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

(W 93- CA- 376)
(April 27, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
Per curiam’

Appel l ant pro se, Janmes Washi ngton, Jr. (Washington), a Texas
state prisoner, filed a civil rights conplaint pursuant to 42
US C 8§ 1983 alleging that he was deni ed due process at a prison

di sci plinary hearing, subjected to excessive use of force, and that

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



prison officials were deliberately indifferent to his serious
medi cal needs. He did not request a jury trial. The district
court referred the case to a magistrate judge, who conducted an
evidentiary hearing, and filed a report and recommendation,
recommendi ng that the case be "dism ssed with prejudice for failure
to state a clai mupon which relief may be granted and that judgnent
be entered in favor of the Defendants pursuant to Federal Rul es of
Cvil Procedure 12(b)(6) and 56, respectively."” The district court
adopted the nmgistrate judge's report and recommendation, and
entered summary judgnent in favor of the defendants, dism ssingthe
case wWith prejudice. W affirm
FACTS

On August 20, 1993, Appellee Deborah Parker (Parker) a
Disciplinary Hearing Captain at the Hughes Unit of the Texas
Departnent of Crimnal Justice - Institutional Division (TDCJ-1D)
held a hearing on a disciplinary charge agai nst Washi ngton for
refusal to work. Appel  ant contends that he requested that Dr.
Hurl ey, a nedi cal doctor enployed at the Hughes Unit, be called to
testify at his disciplinary hearing, and that Parker denied that
request. Appellant indicated that Dr. Hurley would have testified
that his nedical condition prevented him from doing the work to
whi ch he had been assigned. The notes attached to the disciplinary
hearing report indicate that the only w tness Washi ngton requested
to be present was the officer that charged him wth the
di sciplinary offense. Further, there was no dispute that

Washi ngton's nmedi cal condition (including one el bow def orned by an



old gunshot wound, one bad l|leg, and chronic back problens)
restricted the type of work he could do. Captain Parker concl uded
at the close of the disciplinary hearing that Washington, by
refusing to work before he knew what the work assi gnnment was goi ng
to be that day, had violated prison disciplinary rules, and pl aced
hi m on wor k managenent st at us.

Washi ngton's new status required that he change |Iliving
quarters. Steven Christensen (Christensen), a Correctional
O ficer, was ordered to i nventory Washi ngton's property and escort
him to his new cell. Wiile Christensen was inventorying
Washi ngton's property for the nove, a scuffle broke out between
Washi ngton and Chri st ensen. David Van Horn (Van Horn), also a
correctional officer came to Christensen's assistance and hel ped
subdue Washington. There are factual disputes about sone of the
details of this physical encounter, although all parties are in
agreenent that it was appropriately terned a "major use-of-force.™
Washi ngt on was exam ned and phot ographed by nedi cal personnel at
the infirmary imrediately after the incident. He conpl ai ned of
sone pain, but no injuries were apparent.

PROCEEDI NGS BELOW

The magi strate judge conducted a hearing, at which Parker
Chri stensen, Van Horn, a prison doctor, and WAshington testifi ed.
Portions of Washington's prison nedical and disciplinary records
were admtted, as well as the investigative report conducted by the
Internal Affairs Division of TDCIJ-I1D. The parties were advised

that all of the evidence submtted woul d be consi dered pursuant to



Rule 56 and were given additional tine to supplenent the record
after the hearing. The nmagistrate judge then recomended di sm ssal
"for failure to state a claint under Rules 12(b)(6) and 56, and
al so recomended sunmmary judgnent for the defendants, although they
had not so noved, concluding that: 1) Wshington received
sufficient due process at the disciplinary hearing; 2) Wshi ngton
suffered a de mnims injury only, and the defendants' version of
the events surroundi ng the use-of-force incident was nore credible
than his; and 3) the defendants were not deliberately indifferent
to Washi ngton's serious nedi cal needs.

Washington filed objections, which the district court
overrul ed when it adopted the magi strate judge's report and granted
summary judgnent for the defendants. Final judgnent was entered
accordi ngly.

D D D STRI CT COURT MAKE | MPROPER CREDI Bl LI TY DETERM NATI ONS?

Washi ngt on contends that the district court exceeded t he scope
of the wevidentiary hearing by mnaking inproper <credibility
determ nations and thus, summary judgnent was i nproper. Hi s
argunent is unavailing.

Initially, Washi ngton' s assertion that the evidentiary hearing

conducted on May 18, 1994, "was a factual hearing," is correct, but
affords no relief. Washi ngton received, in effect, a ful
evidentiary hearing on the nerits, with proper notification to that
effect, which he lost on the weight of the evidence and
credibility.

The magi strate judge specifically informed Washi ngton that the



May 18, 1994, hearing was an evidentiary hearing at which he woul d
"have an opportunity to nake a brief opening statenent, testify,
enter any relevant exhibits or docunents into evidence, and to
summari ze the evidence in oral argunent before the Court."
Washi ngton was also informed that the defendants would have a
correspondi ng opportunity and that the parties were to conplete
exhibit lists and bring relevant docunentary evidence to the
hearing. Washington was further advised that if he chose to cal
W t nesses, he should submt a wtness list and a sunmary of
expected testinony so the court could order the w tnesses produced
"if their testinony appears to be relevant and not cunul ative."

Al t hough the nagistrate judge recommended granting sumrary
judgnent for the defendants, and the district court adopted that
recommendati on and granted summary judgnent, the district court's
ruling is nore properly a judgnent after an evidentiary hearing,
not a summary judgnent. The nmagistrate judge was entitled to nake
credibility determnations regarding the evidence at such a
hearing. See 28 U.S.C. 8§ 636(b)(1)(B)

To the extent Washington argues that the magi strate judge's
credibility determ nations were erroneous, his argunent fails.
This court is not free to reweigh the evidence or to re-eval uate
credibility of wwtnesses or to substitute for the district court's
reasonabl e factual inferences from the evidence other inferences
that the reviewing court may regard as nore reasonable. Martin v.
Thomas, 973 F.2d 449, 453 n.3 (5th Cr. 1992) (citation omtted).

A review of the record leads us to conclude that the factual



determ nations conpl ai ned of were not erroneous.
DELI BERATE | NDI FFERENCE TO SERI OQUS MEDI CAL NEEDS

Washington alleged, in the district court, that prison
officials were deliberately indifferent to his serious nedical
needs because they failed to treat properly the injuries he
allegedly received as a result of the use-of-force incident. He
does not address that issue on appeal. It is thus abandoned. See
Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748
(5th Gir. 1987).

Washi ngton does allege, on appeal, that he suffered "great
pain® as a result of new work assignnents. However, that
deli berate indifference claim was not presented to the district
court. Thus, this court need not address it. "[l]ssues raised for
the first time on appeal are not reviewable by this [Court unless
they involve purely |legal questions and failure to consider them
woul d result in mani fest injustice." Varnado v. Lynaugh, 920 F. 2d
320, 321 (5th Gr. 1991) (internal quotations and citations
omtted). A fact question is involved in Washington's claim and

we therefore do not reach the new work assignnent conplaint.

Al so, Washi ngton specifically di sm sses defendants Chri stensen
and Van Horn, the prison officials directly involved in the use-of -
force incident, and does not address the issue on appeal. The
excessi ve use-of -force i ssue i s abandoned. See Bri nkmann, 813 F. 2d
at 748.

DUE PROCESS AT PRI SON DI SCI PLI NARY HEARI NG



Washi ngton al so contends that he did not receive sufficient
due process at a prison disciplinary hearing. This argunent fails,

as well. The requirenents of due process are satisfied if "sone
evi dence" supports the decision by the disciplinary board.
Superintendent, Mss. Corr. Inst. v. HIll, 472 U S 445, 455
(1983). Prison disciplinary proceedings will be overturned "only
where there is no evidence whatsoever to support the decision of
the prison officials.” Reeves v. Pettcox, 19 F.3d 1060, 1062 (5th
Cir. 1994).

"Ascertai ning whether this standard is satisfied does not
requi re an exam nation of the entire record, i ndependent assessnent
of the credibility of the witnesses, or weighing of the evidence.
| nstead, the relevant question is whether there is any evidence in
the records that could support the conclusion reached by the
disciplinary board." HIl, 472 U S. at 455-56. "Federal Courts
wll not review the sufficiency of the evidence at a disciplinary
hearing; a finding of guilt requires only the support of "sone
facts' or "any evidence at all.'" Gbbs v. King, 779 F.2d 1040,
1044 (5th Cr.), cert. denied, 476 U S. 1117, (1986) (citation
omtted).

Def endant Parker, the prison Disciplinary Captain, conducted
a disciplinary hearing in conjunction with a disciplinary charge
Washi ngton incurred for refusing to work on August 16, 1993.
Washi ngton was found guilty of refusing to work and received | oss
of privileges but did not | ose any "good ti ne" nor was he placed in

solitary. Thus, the standard of due process applicable to



Washi ngton requires only an informal nonadversary evidentiary
review with notice and an opportunity to present a statenent.
Hewtt v. Helns, 459 U. S. 460, 476-77 (1983).

Washi ngton received the appropriate notification of the
heari ng. By his own adm ssion, Wshington was provided wth
counsel substitute who gave hi madvance notice of the hearing, and
Washi ngton testified at the hearing. Washi ngton received
sufficient due process.

CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

final judgnment dism ssing Washington's clains wth prejudice.



