IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50571
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CHARLES NUNN
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. 91-CR-38-17
~(March 23, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Appel I ant Charles Nunn chall enges the district court's
finding on remand that he possessed the firearmduring the
conspiracy. W review the district court's factual findings for
clear error and give due deference to a sentencing court's
application of the sentencing guidelines to the facts. United

States v. Aquilera-Zapata, 901 F.2d 1209, 1216 (5th Cr. 1990).

Section 2D1.1(b)(1) directs the sentencing court to increase

by two | evels the base offense | evel of a defendant convicted of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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certain drug-related of fenses (including conspiracy to possess
wth intent to distribute MDMA) if "a dangerous weapon (i ncl uding
a firearn) was possessed.” It should be applied "if the weapon
was present, unless it is clearly inprobable that the weapon was
connected with the offense.” U S S. G § 2D1.1, coment. (n.3).
The district court may rely on information contained in the Pre-
Sentence Report (PSR) when maki ng a sentenci ng determ nation,
even if based on information provided by codefendants, as |ong as
the information bears the mnimumindicia of reliability. United

States v. Shipley, 963 F.2d 56, 59 (5th Cr.), cert. denied, 113

S. . 348 (1992). A defendant is responsible for proving that
the information on which the district court relies is materially
untrue. 1d.

Nunn offered no evidence to rebut the information contained
in the PSR H's unsworn assertions do not bear a sufficient

indicia of reliability to be considered. United States v.

Lghodaro, 967 F.2d 1028, 1030 (5th G r. 1992). Wen no rel evant
affidavits or other evidence are submtted to rebut the
information contained in the PSR, the court is free to adopt the

findings without further inquiry or explanation. United States

v. Mr, 919 F.2d 940, 943 (5th G r. 1990).
The pistol was found in the sane drawer as the drugs. Nunn
had possessed the pistol since 1988 when he was involved in the
conspiracy. It is not clearly inprobable that the pistol was
connected with the drug trafficking conspiracy. The judgnent of

the district court is AFFl RVED



