IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50563

CLAUDE RI VERS, on behal f of
himsel f and all others
simlarly situated,
Pl ai ntiffs-Appellees,
V.

EDDI E CAVAZOS, Comm ssi oner,
Texas Enpl oynent Conm ssi on,
ET AL.,

Def endant s,
EDDI E CAVAZCS, Conmi ssi oner,
Texas Enpl oynent Conm ssi on,
ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(A 93 CA 163)

Septenber 8, 1995
Bef ore REAVLEY, KING and WENER, C rcuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Plaintiff-Appellee C aude Rivers ("Rivers") brought this §
1983 action agai nst Eddi e Cavazos, Janes J. Kaster, and Jackie W
St. Cair intheir official capacities as Comm ssioners of the
Texas Enpl oynent Commi ssion ("TEC'), alleging federal statutory
and constitutional violations arising fromthe processing of
Ri vers's unenpl oynent benefits clains. Concluding that the TEC s
procedures violated the "fair hearing" requirenent of 42 U S.C 8§
503(a) (3) and the Due Process and Equal Protection O auses of the
Fourteenth Amendnent to the United States Constitution, the
magi strate judge granted Rivers declaratory and injunctive
relief. The Comm ssioners tinely appealed. W reverse and

r ender.

FACTUAL AND PROCEDURAL BACKGROUND
A.  TEC Procedures
Before proceeding to the specific facts of Rivers's claim
we W ill first describe the TEC s general procedures for
processi ng unenpl oynent benefits applications. These procedures
are apparently not enbodied in any one docunent,! but have
devel oped over tine as a policy based on the nmandates of the

Texas Unenpl oynent Conpensation Act? and the TEC s own

1At oral argunent, counsel for the Comm ssioners indicated
that the procedures in question nay all be recorded in the TEC s
Policy and Precedents Manual; however, the Manual was not
introduced at trial and is not contained in the record on appeal.

TEX. LAB. CODE ANN. 88 201.001-217.006 (West 1995).
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regul ations,® as well as the TEC s practice in inplenenting these
statutes and rul es.

When an unenpl oyed individual ("the claimant") first files a
claimfor benefits (the "initial clain), the filing establishes
a new "benefit year." A benefit year is a fifty-two week period
that runs fromthe date that the initial claimis filed. During
this period, the claimant is eligible to receive benefits based
on his enploynent prior to the benefit year.* The anount of
benefits that the clainmant may receive in the benefit year
depends on how | ong he worked and how nmuch he earned in this
enpl oynent. Wen the clai mant receives benefits, they are
charged to the account of his former enployer, who in turn nust
pay a tax based on the anmobunt of benefits so charged.

The cl aimant may receive these benefits at any tinme during
the benefit year as long as he is unenployed; that is, if the
claimant finds enploynent again within the benefit year, he wll
not receive benefits while he is working for this second
enpl oyer. The fifty-two week benefit year, however, continues to
run even though the claimant is not receiving benefits. Stated
differently, a claimant's enpl oynent does not "toll" the benefit

year.

STEX ADM N. CCDE tit. 40, 88 301.1-.33 (1994).

“Specifically, the benefits are based on the claimant's
enpl oynent in the "base period" preceding the benefit year. The
base period is the first four consecutive conpl eted cal endar
quarters within the last five conpleted cal endar quarters
i mredi ately preceding the first day of the benefit year.
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If the clainmant | eaves this second enpl oyer before the
benefit year ends, he is eligible to resune receiving the
benefits based on his first enploynent for the tine remaining in
the fifty-two week period; however, the resunption of benefits is
not automatic. The claimant nust file another claim(the
"additional claint) and requalify in order to receive these
benefits for the rest of the benefit year. \Wether the clai mant
requalifies for the resunption of benefits depends on the
ci rcunst ances under which he left the second enpl oyer. For
exanple, if the claimant left this second enpl oynent voluntarily
W t hout good cause or was fired for m sconduct, he wll not
qualify. The inportant point here is that, although the clai mant
is attenpting to qualify for the remaining benefits that are
based on his first enploynent, it is his separation fromhis
second enpl oynent that actually determ nes whether he wl|
qualify.

Upon receiving the additional claim the TEC i nvesti gates
the claimant's work separation fromhis second enpl oyer and
i ssues a determ nation stating the reason for the work separation
and whether the claimant qualifies for benefits for the rest of
the benefit year. |If the determnation is adverse to the
claimant, he may appeal. Wereas the TEC nmakes the determ nation
based nostly on interviews with the relevant actors, it renders a
deci sion on the appeal only after a "full blown" evidentiary
hearing (the "additional claimhearing”), in which the parties

may testify, exam ne w tnesses, and present evidence. Although



the second enployer is given notice of this hearing and is
invited to participate, it does not have an interest at stake
because the purpose of the hearing is only to determ ne the
claimant's continued eligibility for benefits based on his first
enpl oynent.®> The second enployer will not be charged for any
benefits for the current benefit year regardl ess of the outcone
of the hearing. |Indeed, because the second enployer's interest
in the additional claimhearing is nonexistent, the TEC does not
grant it the right to appeal the deci sion.

| f the claimant remai ns unenpl oyed at the end of the benefit
year, he may file a newinitial claimto establish a second
benefit year based on his work for the second enpl oyer (the
"second initial clainm). In order to qualify for this second
benefit year, the claimant nmust have either worked for the second
enpl oyer for at |east six weeks or earned six tinmes his weekly
benefit amount. Also, if the claimant | eft the second enpl oyer
voluntarily w thout good cause or was di scharged for m sconduct,
he will not qualify. Thus, the TEC nust revisit the
circunstances of the claimant's work separation fromthe second
enpl oyer; however, the TEC does not rely on the determnation it
previously issued or the decision it rendered in the additional
cl ai m hearing concerning the work separation. Rather, the TEC
i ssues a new, independent determ nation stating the reasons for

the work separation and, if the claimnt appeals, "readjudicates"

5Thi s assunes, of course, that the claimant did not also
work for the second enployer in the base period prior to the
benefit year.



the facts of the work separation in another "full blown"
evidentiary hearing (the "second initial claimhearing"). I n
ot her words, the TEC does not give preclusive effect to the
additional claimdetermnation or decision in ruling on the
second initial claim Consequently, the TEC may nake
i nconsi stent findings regarding the reasons for the work
separation. For exanple, with respect to the additional claim
the TEC may find that the clai mant was di scharged fromthe second
enpl oyer for m sconduct, disqualifying himfor the rest of the
first benefit year; yet later, wth respect to the second initial
claim the TEC may find that the clai mant was not di scharged for
m sconduct, entitling himto a second benefit year.

In contrast to the additional claimhearing, the second
enpl oyer does have an interest at stake in this second initial
claimhearing. |If the TEC determ nes that the claimant qualifies
for a second benefit year, at |east sone of the benefits that the
claimant receives during that year will be charged to the second
enpl oyer. Accordingly, the second enployer has the right to
appeal the TEC s decision in the second initial claimhearing.
Wth this sketch of the TEC s general procedures in place, we now
turn to a discussion of the specific facts surrounding R vers's

benefit cl ai ns.

B. Rivers's Clam
On Novenber 11, 1990, Rivers filed an initial claimfor

unenpl oynment benefits based on his previous enploynment with Leif



Johnson Ford ("Johnson"). This filing established a benefit year
runni ng from Novenber 1990 to Novenber 1991. Rivers received
benefits during this benefit year until he began working as a
sal esperson for Gllman Pontiac ("G Il mn") on June 11, 1991
Rivers worked for GIllman until July 20, 1991, when he left after
having a dispute with a sal es nanager over a conm Ssi on.
Thereafter, R vers filed an additional claimso that he could
resune receiving the benefits based on his enploynent with
Johnson. The TEC did not nmake an i medi ate determ nation
regarding Rivers's work separation from@|I |l mn, but paid him
$800 in benefits at the end of the benefit year pending this
determnation. This first benefit year ended in Novenber 1991.
On January 26, 1992, the TEC issued its determ nation with
respect to the additional claim The TEC determ ned that Rivers
had been di scharged from G Il man for m sconduct and was therefore
not entitled to any benefits after the discharge for the rest of
the benefit year. Because Rivers had al ready received $800 in
benefits and the benefit year had ended, the only consequence of
this determination was that Rivers had to repay the $800. Rivers
appeal ed the determ nation. On August 4, 1992, the TEC held a
hearing on Rivers's appeal. The appeal tribunal reversed the
determ nation, holding that R vers was not discharged for
m sconduct but had nerely asserted his belief that he had been
wrongful ly denied a comm ssion. Because of this ruling, Rivers

did not have to repay the $800 in benefits he had received.



Rivers was still unenployed when his first benefit year
ended i n Novenber 1991. On January 5, 1992, he filed a second
initial claimto establish a second benefit year based on his
work at Gllman. One nonth later, the TEC issued its
determnation with respect to this second initial claim The TEC
determ ned that Rivers had left Gllman voluntarily w thout good
cause and was therefore not entitled to a second benefit year.
Rivers did not immediately appeal this determ nation because he
t hought his appeal of the additional claimdetermnation was
sufficient. After Rivers prevailed in the additional claim
heari ng on August 4, however, he |l earned that the appeal
tribunal's decision only affected his rights with respect to the
first benefit year. The TEC allowed R vers to file a | ate appeal
of the second initial claimdetermnation. On October 6, 1992,
the TEC held a hearing on this appeal. The appeal tribunal
affirnmed the determ nation, thereby disqualifying Rivers froma

second benefit year.

C. Procedural History
Foll ow ng the appeal tribunal's denial of benefits, Rivers
instituted this 8 1983 action agai nst the Conm ssioners, alleging
that the readjudication of his work separation fromG || man
violated his federal statutory and constitutional rights.®

Specifically, R vers sought a declaration that the TEC s

Rivers also joined GIllman as a necessary party, but sought
no relief against it.



procedures violated 42 U.S.C. 8 503(a)(3)’ and the Due Process
and Equal Protection C auses of the Fourteenth Arendnent to the
United States Constitution. R vers also requested a pernanent

i njunction agai nst the Conm ssioners directing themto abandon
their practice of readjudication. Finally, Rivers sought an
order nullifying the TEC s second deci sion regardi ng his work
separation fromG ||l mn and giving preclusive effect to the first
deci sion, which held that he was not discharged fromGIl|man for
m sconduct .

The parties consented to a trial before a magi strate judge
pursuant to 28 U.S.C. 8 636(c) and Rule 73 of the Federal Rules
of Gvil Procedure. The nmagistrate judge held that the policy of
readj udi cati on does violate the "fair hearing"” requirenent of 42
US C 8 503(a)(3), the Due Process O ause, and the Equal
Protection Clause.® The nagistrate judge al so ordered the
Comm ssioners to redesign the TEC s procedures so that decisions
regarding a claimant's work separation are given preclusive

effect in later adjudications. Wth respect to R vers, the

42 U . S.C. 8 503(a)(3) provides that federal grants to
states for unenpl oynent conpensation adm nistration are
conditioned on the state providing, inter alia, "[o]pportunity
for a fair hearing before an inpartial tribunal, for al
i ndi vi dual s whose cl ai ns for unenpl oynent conpensation are
deni ed. "

8Wth respect to the equal protection violation, the
Magi strate Judge specifically held that "cl ai mants who cross
benefit years are subjected to readjudication of their clains
whi |l e other claimnts who do not pass fromone benefit year to
another are not." The Magistrate Judge al so concl uded that the
Comm ssioners had not articulated a rational basis for the
readj udi cati on policy.



magi strate judge ordered the Conm ssioners to pay himall the
benefits he did not receive due to the TEC s failure to give
preclusive effect to the first decision on his work separation
from@GlIll mn; however, the magistrate judge al so ordered the
Comm ssioners not to charge G Il man for these benefits. The

Comm ssioners tinely appeal ed.

1. DI SCUSSI ON

The Comm ssioners chall enge the magi strate judge's hol di ng
that the TEC s policy of readjudication violates the "fair
heari ng" requirenment of 42 U S.C. 8§ 503(a)(3), the Due Process
Cl ause, and the Equal Protection Clause.® Specifically, the
Comm ssioners argue that the failure to give preclusive effect to
the first adjudication of Rivers's work separation is not so
fundanentally unfair or arbitrary as to infringe on Rvers's
rights to a fair hearing and due process. The Conm ssioners al so
contend that the TEC s procedures are not subject to an equal
protection claimbecause they do not create classifications of
benefit applicants who are simlarly situated but subject to
different treatnent. Finally, the Conm ssioners point out that,
even if the TEC does classify simlarly situated claimnts, the

systemis supported by a rational basis.

The Conmi ssioners had al so appeal ed the Magi strate Judge's
order that the TEC not charge G|l man's account for benefits paid
to Rivers. At oral argunent, however, the TEC stated that it had
resolved its dispute with GIlIlman. Accordingly, we consider that
part of the Comm ssioners' appeal abandoned.
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Ri vers counters that principles of due process require the
TEC to give preclusive effect to the first adjudication of his
work separation. Rivers also maintains that the TEC unfairly
differenti ates between claimants whose cl ains span two benefit
years and those whose clains do not by applying readjudication
only to the fornmer. Finally, R vers asserts that the system of

readj udi cati on has no rational basis.

A.  Standard of Review
We review a judgnent rendered by a magistrate court pursuant
to 28 U S.C 8§ 636(c) as we would a judgnent rendered by a
district court. Thus, we review conclusions of |aw de novo and
findings of fact under the clearly erroneous standard. Laker v.

Vallette (In re Toyota of Jefferson, Inc.), 14 F.3d 1088, 1090

(5th Gir. 1994).

B. Statutory "Fair Hearing" Requirenent
The Comm ssioners concede that the "fair hearing"
requi renment of 42 U . S.C. 8§ 503(a)(3) is co-extensive with the
mandat es of procedural due process under the Fourteenth
Amendnent. Because the validity of the TEC s systemas a matter
of due process is also before this court, we need not analyze

separately the statutory requirenent. Accord Ross v. Horn, 598

F.2d 1312, 1318 n.4 (3d Gir. 1979), cert. denied, 448 U S. 906
(1980) .
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C. Due Process
The magi strate judge concluded that the TEC s procedures

viol ated the Due Process C ause of the Fourteenth Amendnent to
the Constitution; however, the Final Judgnent does not indicate
whet her this violation was a procedural or substantive one.
Rivers's brief relies on procedural and substantive due process
cases as authority for upholding the nmagistrate judge' s deci sion.
Because of this anbiguity in the record and the briefs, we wll
address the issue as a matter of both procedural and substantive

due process.

1. Procedural Due Process

Qur analysis of a procedural due process challenge invol ves
a two-step inquiry: "First, we determ ne whether the state has
deprived a person of a liberty or property interest; if there has
been such a deprivation, we nust determ ne whether the procedures
relative to that deprivation were constitutionally sufficient."”

Wel ch v. Thonpson, 20 F.3d 636, 639 (5th Cr. 1994).

Ri vers asserts that he has a property interest in the
unenpl oynent benefits that he would have received in the second
benefit year had the TEC not readjudicated the issue of his work
separation fromG | I mn. Wether an individual has a
constitutionally-protected property interest is a matter of state

law. WIlians v. Texas Tech Univ. Health Sciences Cr., 6 F.3d

290, 293 (5th CGr. 1993), cert. denied sub nom WIllians v.

Saltzstein, 114 S. C. 1301 (1994). Texas courts have recognized

12



t hat unenpl oynent benefit claimnts do have a property interest
that inplicates the protections of procedural due process. See,

e.q., Haas v. Texas Enploynent Conmmin, 683 S.W2d 462, 465 (Tex.

App.--Dallas 1984, no wit). Therefore, we conclude that Rivers
was deprived of a property interest.

We eval uate the constitutionality of the procedures relative
to this deprivation using the balancing test enunci ated by the

Suprene Court in Mathews v. Eldridge, 424 U. S. 319 (1976). This

test requires us to weigh three factors in determ ning what
process is due: (1) the private interest affected by the
governnent action; (2) the risk of an erroneous deprivation of a
protected interest under the current procedures and the val ue of
addi tional or substitute procedural safeguards; and (3) the
governnent interest, including the fiscal and adm nistrative
burdens of inplenenting additional or substitute procedures. 1d.
at 335.

It is undeniable that the private interest in unenploynment
conpensation is inportant, and indeed, both the Conm ssioners and
Rivers agree with this assessnent. The parties dispute, however,
the risk of erroneous deprivation created by the readjudication
of a claimant's work separation. |In this regard, Rivers argues
that readjudication creates the risk of inconsistent decisions,
one of which nust be wong; if the wong decision results in a
deni al of benefits, it is an erroneous deprivation. Wile this
may be true, it is not a risk created by inadequate procedural

safeguards. The appeal tribunal adjudicates both the additional
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claimand the second initial claimin "full blown" evidentiary
hearings, in which the claimant has the right to testify, proffer
W t nesses, cross-exam ne the enployer's w tnesses, and present
evi dence. ® Rivers's contention that applying issue preclusion
W Il reduce the risk of erroneous deprivation is simlarly
unpersuasive. It seens that erroneous deprivations are just as
likely to result fromthe TEC giving preclusive effect to
i ncorrect decisions as fromthe TEC readj udi cating correct
deci sions and reaching different conclusions. G ven these
considerations, we find that the risk of erroneous deprivation
created by the TEC s current procedures is slight, and the val ue
of applying preclusion principles to TEC hearings is m ninal

The final factor we examne is the governnent's interest,
i ncluding adm ni strative and fiscal concerns. The TEC nuai ntains
that it does not give preclusive effect to the decision in the
addi tional claimhearing because the second enpl oyer has no
interest at stake in that hearing. Al though the claimant's work
separation fromthe second enployer is at issue, it is only to
determne the claimant's continued eligibility for benefits that
are charged to the first enployer. Also, while the TEC does
notify the second enployer of this hearing, the notice states
that the enployer is a "non-party in interest.” Finally, the

second enpl oyer has no right to appeal the tribunal's decision.

191 ndeed, because of the extensive procedures enpl oyed by
the TEC in readjudicating the issue of a claimant's work
separation, the parties' attenpt to characterize their dispute as
a procedural due process issue seens rather forced.

14



Therefore, the second enpl oyer has no incentive to offer a
ri gorous defense on the issue of the claimant's work separation.
I ndeed, as in Rivers's case, the enployer often fails to nake an
appear ance. ' Consequently, if the claimant later files a second
initial claimbased on his work with the second enpl oyer, the TEC
W Il readjudicate the issue of the work separation because the
second enpl oyer then has an interest and an incentive to defend.
Ri vers contends that the second enpl oyer does have an
interest in the additional claimhearing because it can
anticipate that the claimant will remain unenpl oyed and wl |l
later file a second benefit claimbased on his work with the
second enpl oyer; however, the TEC s policies of denying the
enpl oyer appeal rights and readjudicating the work separation
eviscerate this interest. R vers proposes that the TEC can
encourage the second enployer to offer a rigorous defense in the
additional claimhearing by giving the decision in that hearing
precl usive effect and all owi ng the enployer to appeal. Rivers
argues that fully litigating the work separation issue in this
hearing would allow the TEC to avoid the expense of
readj udicating the sane issue in a |later proceeding. Therefore,
Ri vers concl udes that applying issue preclusion to the first

decision on a claimant's work separation is not a burden at all,

1The Commi ssioners point out that they have historically
regarded the additional claimhearing as a "continuation" matter
bet ween the claimant and the TEC, rather than a conflict between
the claimant and his forner enpl oyer.

15



but in fact better serves the governnent's fiscal and
adm ni strative interest.

Ri vers's argunent, however, ignores the potential fiscal and
adm nistrative costs of applying issue preclusion. At the tine
of the additional claimhearing, the second enployer wll
general ly not know whether the claimant will remai n unenpl oyed
after the current benefit year and | ater choose to file a second
initial claimbased on his work with the second enpl oyer. 12
Nevertheless, if the tribunal's finding on the work separation
issue w Il have preclusive effect in a second initial claim
hearing, the second enployer will avail itself of the right to
fully litigate the issue. The second enployer's participation
will likely cause these hearings to be costly conpared to the
TEC s current additional claimhearings, in which enployers often
do not nake appearances. Furthernore, whenever the clai mant does
not file a second initial claim the second enployer will have
litigated the work separation issue for nothing.'® Conceivably,
the TEC coul d have concl uded that the costs of readjudicating the

wor k separations of those clainmants who do file second initial

2 n the case sub judice, the additional claimhearing did
not occur until several nonths after R vers had filed his second
initial claim so that G|l man was aware of its potenti al
liability at the tinme of this first hearing. Nothing in the
record or briefs, however, addresses why the additional claim
hearing was so delayed. |In fact, the parties' briefs seemto
assune that the additional claimhearing will usually occur
before a second initial claimis filed. Wthout further guidance
on the issue, we treat the parties' assunption as fact.

BAlso, if the claimant files his second initial claimso
| ate that the second enployer is no longer in his base period,
the second enployer will have engaged in unnecessary litigation.

16



clains are less than the costs of adjudicating work separations
with the unnecessary full participation of second enpl oyers who
turn out not to be liable for benefits. Therefore, the
governnent's fiscal and admnistrative interest in applying issue
preclusion is, at best, indeterm nate.

Bal anci ng these factors, we conclude that the TEC s policy
of readjudicating work separations fully conports with procedural
due process. Accordingly, we also hold that the policy satisfies

the "fair hearing" requirenent of 42 U S.C. 8§ 503(a)(3).

2. Substantive Due Process

As with procedural due process, we begin our analysis of a
substantive due process question by determ ning whether the state
has deprived an individual of a liberty or property interest; if
we find such a deprivation, and a fundanental right is not at
i ssue, we then determ ne whether the governnent action that gave
rise to the deprivation is supported by a rational basis.

Brennan v. Stewart, 834 F.2d 1248, 1257-58 (5th Cr. 1988).

While Rivers's substantive due process argunent is not
clearly articul ated, he apparently asserts that the TEC s
readj udi cation of his work separation from Gl | mn deprives him
of aliberty interest. Specifically, R vers contends that it is
fundanentally unfair for the TEC to force benefits claimants to
undergo the burdens of readjudication, that such a policy anmounts

to "governnent harassnent," and that due process requires the TEC

to give preclusive effect to the first decision. Therefore, to

17



fit into the substantive due process framework, Rivers's argunent
can best be characterized as a conplaint that the TEC s
readj udi cation policy and failure to apply issue preclusion
deprive himof his liberty interest to be free from governnent
har assnent.

The substantive due process case that Rivers primrily

relies upon as support for this argunent is Continental Can Co.

v. Marshall, 603 F.2d 590 (7th Gr. 1979). |In that case, the

federal governnent had issued nmultiple citations agai nst
Continental Can Co., all relating to the noise level in sone of
its plants. These cases were consolidated in an adm nistrative
hearing. In a decision that was upheld on appeal, the

adm nistrative | aw judge vacated the citations based on the
invalidity of the relevant regul ations. Thereafter, the
governnment continued to pursue the issue with respect to other
Continental plants. Continental sought and was granted an order
enj oi ning the governnent from prosecuting the pending and future
citations.

I n uphol ding the injunction on appeal, the Seventh G rcuit
held that "it appears rather fundanental that the governnment
cannot, w thout violating due process, needlessly require a party
to undergo the burdens of litigation." 1d. at 597. The court
found the followi ng | anguage froma district court opinion to be
applicable to the case at bar:

[ The governnent's actions are] precisely the
sort of harassnent which fundanental fairness
and the due process clause prohibit. The

Governnent is not a ringmaster for whom
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i ndi vidual s and corporations nmust junp
t hrough a hoop at their own expense each tine
it commands.

ld. (quoting United States v. Anerican Honda Mdtor Co., 273 F

Supp. 810, 820 (N.D. IIll. 1967)). Although the court did not
expressly state that Continental had a liberty interest in being
free frommultiple prosecutions, references to the "burdens" and
"harassnent” of relitigation manifestly inplicate the concept of
liberty.

Not wi t hst andi ng the strong | anguage of Continental Can, we

are unpersuaded that, on the facts of this case, R vers has been
deprived of any liberty interest. First, we note that the
Seventh Circuit has since questioned the continued vitality of

Conti nental Can. In RR Donnelley & Sons Co. v. F.T.C., 931

F.2d 430 (7th Gr. 1991), that court stated:

The | aw of preclusion (res judicata and
col l ateral estoppel) does not create a "right
not to be tried" in anything |like the sense
that the double jeopardy clause does. . .
Preclusion in civil cases is not so powerful.
An i nadequate opportunity (sonetines even an
i nadequate incentive) to present one's case
the first time may permt another shot in
civil litigation. Legal errors by the judge
may be overturned and the case re-done.
Preclusion in a civil case creates a "right
not to be tried" only in the sense that it
creates a right town . . . . At al

events, Continental Can preceded Socal and
the recent cases putting a danper on
assertions of "rights not to be tried".

Whet her there is any life to Continental Can
after Socal remains to be seen. Perhaps a
pattern of vexatious prosecution supporting
an inference that the process is the

puni shnment calls for different treatnent--

al t hough Hol | ywood Mot or Car suggests not.

19



ld. at 433. 1In addition, at |east one court has rejected the

applicability of Continental Can to substantive due process

claims in 8 1983 cases. See Aqi -Bluff Manor, Inc. v. Reagen, 713

F. Supp. 1535, 1545 (WD. M. 1989).

Furthernore, Rivers can hardly maintain that this is a case
in which "the process is the punishnment."” Wile we agree that
t he readj udi cati on process may be confusing and inconvenient, it
does not rise to the level of a "harassnent" that infringes on a
claimant's liberty. The purpose of readjudication is not to
di scourage benefit applicants, but rather to insure that al
parties with a concrete interest at stake have a full and fair
opportunity to be heard. Because we find that the readjudication
of Rivers's work separation did not deprive himof a |liberty
interest, we hold that the TEC s procedures do not violate
subst antive due process.

Even if we determned that the TEC s refusal to apply issue
precl usion deprived Rivers of a liberty interest, it is apparent
that the TEC s procedures withstand rationality review. The TEC
does not give preclusive effect to work separation determ nations
made at additional claimhearings because the second enpl oyer
does not have an interest in litigating the separation at that
point. Although the application of issue preclusion would create
an incentive for the second enployer to participate in the first
hearing, that participation would be unnecessary where the
cl ai mant does not later file a second initial claim As we noted

in our procedural due process analysis, the TEC coul d have
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rationally determ ned that the costs of readjudicating the work
separations of claimants who file second initial clains are |ess
than the costs of adjudicating work separations with the needl ess
full participation of second enpl oyers who turn out not to be
liable for benefits. In sum we hold that the TEC s policy of

readj udi cation is supported by a rational basis.

D. Equal Protection

The first step in our analysis of an equal protection claim
is to determ ne whet her the chal |l enged governnent action affords
different treatnent to simlarly situated individuals. "If the
action does not appear to classify or distinguish between two or
nore rel evant persons or groups, then the action--even if
irrational --does not deny them equal protection of the | aws."
Brennan, 834 F.2d at 1257. If we do find such treatnment, we
apply the standard of review appropriate to the type of
classification involved. Were the governnent action does not
inplicate a fundanental right or discrimnate agai nst a suspect
or quasi-suspect class, as is the case here, we enploy the
rational basis test. |d.

The magi strate judge held that the TEC s readjudi cation
policy violated the Equal Protection C ause because "claimants
who cross benefit years are subjected to readjudication of their
clains while other claimnts who do not pass from one benefit
year to another are not." This holding, however, m sl abels

several elenents of the TEC s benefits clains process. First,
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claimants do not "cross" benefit years; rather, if a clainmant
with an established benefit year is hired by another enpl oyer
during that fifty-two week period, he may earn enough or work
| ong enough to establish a second benefit year once his first
benefit year ends. On the other hand, if a clainmant does not
find work during his established benefit year, it is nore precise
to say that he is unable to establish a second benefit year than
to say that he does not "pass fromone benefit year to another."

Al so, claimants who find work within an established benefit
year, but |eave that enploynent before the benefit year ends, are
not subjected to having their clains readjudicated. |In fact,
they have two separate and distinct clains. The first claim the
additional claim is brought to resune receiving benefits for the
rest of the first benefit year. The other claim the second
initial claim is brought to establish a second benefit year.
The issue of the claimant's work separation fromthe second
enpl oyer is relevant to both of these distinct clains, and that
is why the separation is adjudicated twice. ainmants who do not
work during the first benefit year have no second enpl oyer, and
therefore no separation to adjudicate at all. Therefore, it
cannot be said that these two "cl asses" of claimnts are
simlarly situated; accordingly, their disparate treatnent does
not give rise to an equal protection claim

Even if we assune that the TEC s procedures do create two
classes of simlarly situated clai mants and subject themto

di sparate treatnent, we have already held in our substantive due
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process anal ysis, supra, that the procedures are supported by a
rational basis. Because the rational basis review under equal
protection is essentially the sanme as that under substantive due
process, Brennan, 834 F.2d at 1258, we need not engage in a
separate rationality review here. In sum we hold that the TEC s
policy of readjudication does not violate the Equal Protection

Cl ause.

I11. CONCLUSI ON
For the foregoing reasons, we REVERSE the judgnent of the
district court and RENDER judgnent for the Conmm ssioners of the

TEC.
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