IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50556

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ERI C DWAI N SHACKLEFORD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(W89-CR-87-3)

(June 5, 1995)
Bef ore REAVLEY, KING and WENER, Crcuit Judges.

PER CURI AM *

Eric Dwain Shackleford appeals from the district court's
denial of his notion for reduction of sentence under 18 U S.C. 8§
3582(c)(2). Finding no abuse of discretion, we affirmthe deci sion

of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

Shackl eford pleaded guilty to two violations: 1) conspiracy
to manufacture nore than 100 grans of nethanphetamne and to
di stri bute nethanphetam ne, a violation of 21 U S.C. 8§ 841(a)(1)
and 846; and 2) use of a firearmduring the conm ssion of a felony,
aviolation of 18 U S.C. 8§ 924(c)(1). Shackleford was sentenced to
140 nonths i nprisonnment on the nethanphetam ne count and to sixty
mont hs i nprisonnment on the firearns count. The sentences were to
run consecutively.

On January 27, 1994, Shackleford filed a notion for reduction
of sentence pursuant to 18 U S.C. § 3582(c)(2).! The governnent
opposed Shackleford's notion, and it filed a response on March 4,
1994, suggesting that the court approxinmate the quantity of drugs
attributable to Shackl eford based upon the size and capability of

one of Shackleford's drug manufacturing labs.? |In its response,

. The statute provides in the followi ng rel evant part:

The court may not nodify a termof inprisonnent once it
has been inposed except that --

(2) in the case of a defendant who has been sentenced
to a termof inprisonment based on a sentencing range

t hat has subsequently been | owered by the Sentencing
Comm ssion pursuant to 28 U.S.C. 8§ 994(0), upon notion
of the defendant or the Director of the Bureau of
Prisons, or on its own notion, the court may reduce the
termof inprisonnent, after considering the factors set
forth in section 3553(a) to the extent that they are
applicable, if such a reduction is consistent with
applicable policy statenents issued by the Sentencing
Comm ssi on.

18 U.S.C. § 3582(c)(2).

2 Application note 12 of U S.S.G 8§ 2D1.1 states in the
follow ng rel evant part:



the governnent stated that "[a] hearing nay be necessary to
determ ne the nature of the nethanphetam ne recovered from the
rendering plant |ab, and the quantity of any controll ed substance
t hat reasonably coul d have been produced fromthe chem cals and | ab
equi pnent present at the site.” The governnent al so noted that:

[i]f a hearing is held. . . the Governnent would like to

be given the opportunity to put on evidence to

denonstrate the anount of net hanphetam ne that shoul d be

considered. At a hearing, a chem st could testify as to

t he anobunt of net hanphet am ne that coul d have reasonably

been produced fromthe chem cals seized at the Ham | ton

lab site, and the size and capability of the [|ab.

On March 9, 1994, the district court entered an order stating,
inter alia, "that the Probation Ofice [will] prepare an addendum
to the presentence report under the anended retroactive guideline.
The Defendant may file objections to that report within ten (10)
days, and the Court will subsequently set a hearing." The addendum
was prepared and notice of its availability for inspection was
provi ded to Shackl eford's attorney on March 29, 1994. The addendum
recommended a new sentence of 120 nonths on the nethanphetam ne
count, and Shackleford filed no objections.

On April 1, 1994, the district court sent a notice to

Shackl eford and his attorney stating that the "hearing on

Where there is no drug seizure or the anount seized
does not reflect the scale of the offense, the court
shal | approximate the quantity of the controlled
substance. In nmaking this determ nation, the court may
consider, for exanple, the price generally obtained for
the controll ed substance, financial or other records,
simlar transactions in controlled substances by the
def endant, and the size or capability of any |aboratory
i nvol ved.

(enphasi s added).



defendant's notion for reduction of sentence in this cause will be
held at 1:00 P.M on Friday, May 6, 1994." Subsequently, on My 2,
1994, Shackleford filed a "notion for summary judgnent"” in which he
argued that his notion for reduction of sentence shoul d be granted.

In this "notion," Shackleford nade reference to the governnent's
request to present the testinony of a chem st, and he argued that
the governnent waived its opportunity to present such testinony
because, according to Shackleford, only facts established at the
time of the original sentencing determ nation could be consi dered.

Apparently, the May 6, 1994 hearing did not take place.?
Nei t her Shackl eford nor the governnent requested another hearing
date fromthe court, and there i s no evidence that Shackl eford even
inquired into why the hearing was not held.* On June 3, 1994,
Shackl eford fil ed a suppl enent to his "notion for summary j udgnent"
in which he again made reference to the governnent's request to
present a chemi st's expert testinony. Shackl eford al |l eged that
various constitutional violations would result if such testinony

was permtted. The governnent responded summarily on June 9, 1994,

urging that the "notion for summary judgnent"” be deni ed.

3 The docket sheet indicates that on April 1, 1994, a
heari ng on Shackl eford's reduction of sentence notion was set for
May 6, 1994. The next docket sheet entry is dated May 2, 1994,
and it indicates that Shackleford filed a notion for summary
judgnent. The next docket sheet entry is dated June 3, 1994.
There is no indication that the May 6 hearing took place.

4 On appeal, the parties offer no explanation for why the
hearing was not held, and a review of the record and the district
court's orders also fails to provide any expl anati on.
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On June 15, 1994, the governnent filed a suppl enental response
to Shackleford's notion for reduction of sentence in which it
attached the transcript of a chemst's testinony from a co-
def endant's heari ng. The chem st's testinony corroborated the
governnment's position that the anount of sei zed net hanphetam ne did
not accurately reflect the scal e of Shackl eford' s offense; indeed,
t he chemst's testi nony est abl i shed t hat Shackl eford' s
met hanphet am ne | ab had the capability of producing a drug quantity
that would justify Shackleford' s original 140-nonth sentence.

On June 20, 1994, Shackleford filed a response in which he
again asserted that his sentence should be reduced and that the
chem st's expert testinony should not be permtted. According to
t he docket sheet, nothing further transpired until July 26, 1994,
when the district court deni ed Shackl eford's notion for a reduction
in his sentence. The court nade the foll ow ng observations:

The Governnent has suppl enented its response to Movant's
nmotion with the transcript of a chem st who testified at
a hearing on a simlar notion filed by one of Myvant's
co-conspirators. The Governnment's witness testifiedthat
the physical attributes of the seized |aboratory were
such that five pounds of nethanphetam ne coul d have been
produced at one tine. Using this estimate, which the
Court finds to be credible and reasonable, would result
in a base offense level of 32, which with a crimna
hi story category of IV wuld result in a guideline range
of 168-210 nonths. Deducting three points [for]
accept ance of responsi bility woul d decrease t he gui deli ne
range to 121-151 nont hs.

The Defendant was part of a very large conspiracy
i nvol ving a nunber of Defendants and a | arge anount of
met hanphet am ne. Defendant was additionally inplicated
in the operation of other nethanphetam ne |aboratories
and the nurder of at I|east one individual. The
seriousness of the overall conspiracy is reflected inthe
fact that one co-conspirator received alife sentence and



several others received sentences in the range of 200- 300
nmont hs.

tTjhé Court is convinced that the 140 nonth sentence

originally inposed is appropriate under either the

current guidelines or those in effect in June of 1990.

The Court declines to reduce Defendant's sentence.
Shackl ef ord appeals fromthis determ nation

1. ANALYSI S AND DI SCUSSI ON

Shackl eford's only argunent on appeal is that the district
court abused its discretion by ruling on his § 3582(c)(2) notion
W t hout hol di ng the previously-ordered hearing. Shackl eford notes
that the court relied upon the transcript of the chem st, and that
the addendum to the presentence report did not contain any
reference to this transcript or testinony. Nevert hel ess,
Shackl ef ord contends that he "was never afforded the opportunity to
cross-exam ne the chem st or even address the court on these issues
even though the court had set a hearing.” According to
Shackl eford, he "relied on the court's witten order affording him
a hearing," he "relied on the probation officer's report that the
new gui del i ne range woul d be 120 nonths," and he was prepared "to
present evidence at the hearing concerning the app[ro]priate
gui deline range." As a consequence, Shackl eford nmaintains that he
"was harnmed by the court's failure to afford hi mthe opportunity to
present any evidence in his own behalf."

Under 8§ 3582(c)(2), the district court has discretion to

reconsi der a sentence when a change in the guidelines results in

the possibility of a | ower sentencing range. See United States v.

Shaw, 30 F.3d 26, 28 (5th Cr. 1994); United States v. MIller, 903




F.2d 341, 349 (5th Gr. 1990). The change in the gquidelines,
however, nust have been given retroactive effect by the Sentencing

Conmi ssi on. See Shaw, 30 F.3d at 28; United States v. Towe, 26

F.3d 614, 616 (5th Cr. 1994). Denial of a notion for reduction of
sentence under 8 3582(c)(2) is reviewed for abuse of discretion.
See Shaw, 30 F.3d at 28-29.

Shackl ef ord noved for a reduction in his sentence based upon
a 1993 anendnment to U.S.S. G 8§ 2D1.1 that excluded waste water used
in a controlled substance nmanufacturing process from the
cal cul ation of the weight of a controlled substance. See U S. S G
App. C, anend. 484. This particular anmendnent was given
retroactive effect. See U S.S.G § 1Bl.10. Shackl ef ord argued
that his sentence was based upon a quantity of nethanphetam ne t hat
i ncl uded waste water, and he contended that a recal cul ati on of the
drug quantity would yield a | esser sentence.

Pursuant to 8 3582(c)(2), the district court properly

considered the various factors set forth in 8 3553(a)® before

5 Section 3553(a) includes the followng as factors to be
considered in inposing a sentence:

(1) the nature and circunstances of the offense and
the history and characteristics of the defendant;
(2) the need for the sentence inposed --

(A) to reflect the seriousness of the offense, to
pronote respect for the law, and to provide just
puni shnment for the offense;

(B) to afford adequate deterrence to crimnal conduct;

(C to protect the public fromfurther crines of the
def endant; and

(D) to provide the defendant with needed educati onal
or vocational training, nedical care, or other
correctional treatnment in the nost effective
manner ;

(3) the kinds of sentences avail abl e;
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denyi ng Shackl eford's notion. After describing the extent of the
met hanphet am ne operation that Shackleford was involved in, the
court noted that "[i]n considering whether to exercise the Court's
discretion in this matter, the Court considers the factors set
forth in 8§ 3553, particularly paragraphs (1), (2) and (6). Having
done so, the Court is convinced that the 140 nonth sentence
originally inposed is appropriate . "

The governnent is correct in its assertion that 8 3582(c)(2)
is silent regarding the right to a hearing. Qur resolution of the
i ssue before us, however, does not conpel us to decide whether 8§
3582(c)(2) requires a hearing per se, and we explicitly do not
reach this question. Instead, we only address whet her the district

court abused its discretion by denying Shackl eford' s § 3582(c)(2)

nmotion on these particular facts -- when Shackleford failed to

(4) the kinds of sentence and the sentencing range

established for --

(A) the applicable category of offense commtted by
the applicable category of defendant as set forth
in the guidelines issued by the Sentencing
Comm ssi on pursuant to section 994(a)(3) of title
28, United States Code;

(B) in the case of a violation of probation or
supervi sed rel ease, the applicable guidelines or
policy statenments issued by the Sentencing
Comm ssi on pursuant to section 994(a)(3) of title
28, United States Code;

(5) any pertinent policy statenent issued by the Sentencing
Commi ssion pursuant to 28 U S.C. 994(a)(2) that is in
effect on the date the defendant is sentenced;

(6) the need to avoid unwarranted sentence disparities
anong defendants with simlar records who have been
found guilty of simlar conduct; and

(7) the need to provide restitution to any victins of the
of f ense.



request another hearing date, when he was given anple opportunity
to respond to the chemst's testinony, and when he responded but
never di sputed the factual accuracy of the chem st's testinony. W
conclude that, in these circunstances, the district court's deni al
of Shackl eford's notion was not an abuse of discretion.

We gl ean sone guidance from the practices involved in the

initial sentencing determnation. In United States v. Landry, 903

F.2d 334, 340 (5th Gr. 1990), we noted that a court may base its
sentence on matters outside of the presentencing report. W also
noted, however, that if the district court intends to rely on such
outside matters in nmaking its sentencing determ nation, the court
must provi de defense counsel with an opportunity to address the

court on the issue. See id.: see also United States v. Oero, 868

F.2d 1412, 1415 (5th Cr. 1989) ("If, however, the court intends to
rely on any such additional factor to nmake an upward adj ust ment of
the sentence, defense counsel nust be given an opportunity to
address the court on the issue."). In addition, 8§ 3582(c)(2)
requires the court to consider the factors set forth in 8§ 3553(a),
and one of those factors to be considered in inposing a sentence i s
"any pertinent policy statenent i ssued by the Sentenci ng Comm ssi on

that is in effect on the date the defendant is sentenced."
The policy statenent found at U S. S.G 8§ 6Al.3(a) states that
"[w] hen any factor inportant to the sentencing determ nation is
reasonably in dispute, the parties shall be given an adequate
opportunity to present information to the court regarding that

factor."



The governnent's suppl enent al response (including the
chemst's testinony) was filed on June 15, and the court denied
Shackl eford's nmotion on July 26. The governnent contends,
therefore, that Shackleford "had substantial tine and opportunity
to contest the information in the transcript,”" and it points out
t hat Shackl eford did not challenge the accuracy of the chemst's
testinony in the district court or on appeal. W agree with the
governnment's position

First of all, we are not convinced that Shackleford relied on
the district court's hearing order. Despite the court's setting of
a May 6 hearing, the hearing date passed wi thout any objection from
Shackl ef ord, and he nade no attenpt to request anot her heari ng when
the governnent submtted the chem st's testinony on June 15 or at
any other tinme before the court's July 26 ruling. Mor eover,
Shackl eford did respond in witing on the issue of the chemst's
t esti nony.

Second, consistent with the case |aw and the guidelines,
Shackl ef ord was gi ven anpl e opportunity to respond to the chemst's
testinony that was presented by the governnent. Over a nonth
passed from the tinme of the governnent's subm ssion of the
testinony to the district court's ruling, and Shackl eford rai sed no
obj ections during this period of tine.

Third, Shackleford did respond to the issue of the chemst's
testinony on at | east three occasions -- in his May 2, 1994 "notion
for sunmmary judgnent,” in his June 3, 1994 supplenent to the

"notion," and, after the governnent's subm ssion of the chemst's
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transcript, in his June 20, 1994 response. These responses,
however, only rai sed | egal issues, and Shackl ef ord never chal | enged
the factual accuracy of the chem st's testinony such that a hearing
to resolve factual disputes would be necessary. Sinmply put,
Shackl eford had nore than anple opportunity to respond to the
i ssues considered by the district court, and we find no abuse of
di scretion in the court's denial of his § 3582(c)(2) notion.
[11. CONCLUSI ON
For the foregoing reasons, the district court's order denying

Shackl eford's notion for reduction of sentence i s AFFI RVED
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