IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50530

Summary Cal endar

IN THE MATTER OF OMER F. THEROUX, F/ D/ B/ A
U S QUALITY HOVE SALES: ETC, ET AL.,

Debt or .

OVER F. THERQOUX,
Appel | ant,

V.

HSA MORTGAGE COMPANY
Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 93- CA-796)

(February 27, 1995)
Bef ore KING HI G3 NBOTHAM and DeMOSS, Circuit Judges.

PER CURI AM *

Orer Theroux appeal s the bankruptcy court's determ nation
that certain debts owed by his conpany, U S. Quality Hone Sal es
("USQHS"), were nondi schargeable in his personal Chapter 7

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



bankrupt cy proceedi ng because he acted willfully and maliciously
to injure HSA Mortgage Conpany by selling "out of trust" certain
nmobi | e homes in which HSA held a security interest. See 11

U S C 8§ 523(a)(6). W affirm

|.  FACTUAL AND PROCEDURAL BACKGROUND

HSA | oaned noney to USQHS, a retailer of nobile hones, and
retained a security interest in the nobile honmes and the proceeds
of the sales of such nobile homes. Paragraph Six of the
financi ng agreenent between HSA and USQHS, commonly known as a
"floor plan" agreenent, stated that "[o]n the sane day Deal er
[USQHS] sells a unit of Inventory financed under this Agreenent,
Dealer will pay creditor [HSA] the unpaid principal bal ance
applicable to that item" Par agraph Ei ght of the floor plan
agreenent further stated that

[I]f Creditor has a security interest in the proceeds
resulting fromthe sale by Dealer of a unit of Inventory
financed under this Agreenent: (i) Dealer will hold the
proceeds in trust for Creditor separate and apart from any ot her
property, will account to Creditor for the proceeds and wi ||
not di spose of themw thout Creditor's prior written consent

A separate docunent, dated Cctober 4, 1989 and si gned by
both parties, sets forth the terns by which USQHS agreed to
abi de, including, in Paragraph Three, a warranty that "[w] e/l
shall pronmptly remt paynent to Creditor [HSA], and
Creditor may hold and apply any noney, profit or Contracts of
ours/ mne, which cone into its possession for any anount ow ng by

us to Creditor.



On Decenber 28, 1990, Theroux filed a voluntary petition
under Chapter 7 of the United States Bankruptcy Code. On June 7,
1991, HSA filed a conplaint objecting to the dischargeability of
certain debts owed to it by USQHS, on grounds that USQHS, through
Theroux, had willfully and maliciously injured HSA. See 11
US C 8 523(a)(6). Specifically, HSA clainmed that USQHS, at the
direction of Theroux, had injured HSA by selling HSA s coll ateral
W thout remtting the proceeds from such sales as required under
their financing agreenent. Theroux denied the allegations and
count ercl ai ned agai nst HSA, asserting: (1) that HSA owed USQHS
money to which Theroux was entitled to of fset agai nst any anounts
Theroux or USQHS owed HSA; (2) that the financing agreenent
bet ween HSA and USQHS had been nodified by course of dealing; and
(3) that HSA had filed its conplaint objecting to
di schargeability in a bad faith attenpt to hinder the bankruptcy
trustee's efforts to collect fromHSA the noney owed to the
bankruptcy estate.

The parties introduced as evidence several letters sent
bet ween USQHS and HSA whi ch indicate that they were in
di sagreenent as to the anounts owed to each other. During trial,
Brenda Feeler, a loan officer for Ammest Savings Associ ation (the
parent corporation of HSA), testified that HSA halted the flow of
money to USQHS after it learned that certain nobile honmes had
been sold out of trust. Thus, when noney was received fromthird
party | enders or other sources, HSA would use the noney to reduce

the principal balance on units designated as sold out of trust.



In this manner, HSA acted to protect its financial interests in
accordance with its contractual rights. The result, however, was
confusion. USQHS expected to receive certain noney from USQHS in
the form inter alia, of conm ssions and manufacturer's rebates,
but HSA never sent the noney because USQHS owed HSA noney for the
out of trust sales.

Theroux testified that he knew USQHS was "responsi ble for
the proceeds" of any sales floored by HSA. He also admtted that
he failed to pay the proceeds fromsal es of certain nobile hones
fl oored by HSA because USQHS was having cash fl ow probl ens, and
that he used such sal es proceeds to pay USQHS s general
creditors. Theroux acknow edged that the floor plan agreenent
bet ween HSA and USQHS did not provide USQHS with authority to pay
general creditors in lieu of remtting the proceeds directly to
HSA. Theroux's theory at trial seened to be that he believed he
was justified in wthholding funds on the out of trust sales
because he believed HSA owed USQHS noney.

On April 27, 1992, the bankruptcy court conducted a bench
trial on HSA's conplaint and Theroux's counterclaim On June 5,
1992, the bankruptcy court entered judgnent favoring HSA's cl aim
and denying Theroux's counterclaim The bankruptcy court
specifically found that: (1) Theroux had acted wllfully and
maliciously to injure the property of HSA by selling HSA' s
collateral without remtting to HSA the proceeds from such sal es;
and (2) Theroux, as president and majority stockhol der of USCHS,
shoul d be held personally liable to HSA for the debts unpaid by



USQHS. The bankruptcy court awarded $83,953. 33 in danmaeges to
HSA, plus pre-judgnent interest at 4.4 percent per annumuntil
the judgnent is satisfied by Theroux.

On July 8, 1994, the district court affirnmed the bankruptcy
court's decision. In his tinely appeal to this court, Theroux
contends that there was insufficient evidence to support the
bankruptcy court's finding that he acted maliciously within the
meaning of 11 U S.C. 8§ 523(a)(6) and that the bankruptcy court
erred in holding himpersonally responsible for the debts of
USQHS. He al so contends that the bankruptcy court erred in

di sm ssing his counterclai magainst HSA. W affirm

1. STANDARD COF REVI EW
This court reviews a bankruptcy court's findings of fact
under the clearly erroneous standard and deci des i ssues of |aw de

novo. Henderson v. Belknap (I n re Henderson), 18 F.3d 1305, 1307

(5th Gr.), cert. denied, 115 S. C. 573 (1994); Haber G| Co. V.

Swinehart (In re Haber G| Co.), 12 F.3d 426, 434 (5th Cr.

1994); see also Bankr. Rule 8013, 11 U S. C A (West Supp. 1994)
("[f]indings of fact, whether based on oral or docunentary

evi dence, shall not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the bankruptcy
court to judge the credibility of the witnesses."). Although the
court of appeals benefits fromthe district court's consideration
of the matter, the anount of persuasive force to be assigned to

the district court's conclusion is entirely a matter of



discretion with the court of appeals. Heartland Fed. Sav. & Loan

Ass'n v. Briscoe Enters. (In re Briscoe Enters.), 994 F.2d 1160,

1163 (5th Gr.), cert. denied, 114 S. C. 550 (1993).

A finding of fact is clearly erroneous when, although there
is evidence to support it, the reviewing court is left with a
firmand definite conviction that a m stake has been comm tted.

United States v. United States Gypsum Co., 333 U.S. 364, 395

(1948). If the trial court's account of the evidence is

pl ausible in light of the record viewed in its entirety, the
court of appeals may not reverse it "even though convinced that
had it been sitting as trier of fact, it would have wei ghed the

evidence differently." Anderson v. Gty of Bessener, 470 U. S.

564, 573-74 (1985).

[11. ANALYSI S

Title 11, Section 523 of the United States Code states that
a discharge in bankruptcy will not be granted "for willful and
mal i cious injury by the debtor to another entity or to the
property of another entity . . . ." 11 U S. C 8 523(a)(6).
The term"w Il ful" nmeans deliberate or intentional. S. Rep. No.
95-989, 95th Cong., 2d Sess. 79 (1978) (reprinted in 1978
US CCA N 5787, 5865); H Rep. No. 95-595, 95th Cong., 2d
Sess. 365 (reprinted in 1978 U S.C.C A N 575963, 6320-21);
accord Seven Elves, Inc. v. Eskenazi, 704 F.2d 241, 245 (5th Cr.

1983). Al though not defined by Congress, this court has



interpreted the word "malicious,”" as used in Section 523, to nean

"W thout just cause or excuse." Seven Elves, 704 F.2d at 245.

Furthernore, in determ ning whether a debtor acted w thout just
cause or excuse, the court nust apply an objective standard.

American Honda Fin. Corp. v. Gier (Inre Gier), 124 B.R 229,

232 (Bankr. WD. Tex. 1991). The burden of proving the el enents
of willfulness or malice lies with the creditor, who nust
establish they exist by a preponderance of the evidence. G ogan
v. Garner, 498 U. S. 279, 287 (1991).

The parties in this case do not dispute that USQHS sol d
certain nobile hones "out of trust." They also do not dispute
that USQHS acted "willfully" (i.e., intentionally) in selling the
nmobi | e honmes out of trust. The key issue in this case,
therefore, is whether USQHS acted with the requisite "malice."
Specifically, we nust determ ne whether the bankruptcy court
clearly erred in determning that USQHS s act of selling certain
nmobi | e honmes out of trust was "w thout just cause or excuse."

The bankruptcy court specifically found that Theroux, doing
busi ness as USQHS, "willfully and maliciously injured HSA " by
selling nobile hones out of trust. In light of the record as a
whol e, this factual finding is not clearly erroneous. Theroux
admtted that he knew that HSA had a security interest in the
nmobi |l e honmes. He also admitted that he knew the financing
agreenent did not permt himto withhold funds upon the sale of a
unit financed by HSA. As an experienced businessman, it is

therefore reasonable to infer that Theroux knew that selling



nmobi | e honmes out of trust jeopardized HSA's security interest.
Acting in a manner which one knows will place a | ender at ri sk,
such as converting property in which the | ender holds a security
interest, is sufficient to permt a trier of fact to infer malice

under Section 523(a)(6). See Chrysler Credit Corp. v. Perry

Chrysler Plynmouth, Inc., 783 F.2d 480 (5th Cr. 1986); accord

Chrysler Credit Corp. v. Rebhan, 842 F.2d 1257 (11th G r. 1988);

Central Fidelity Bank v. Higginbotham (In re Hi ggi nbotham,6 117

B.R 211, 216 (Bankr. E.D. Va. 1990); Chanpion Hone Builders Co.
v. Tarrant (In re Tarrant), 84 B.R 831 (Bankr. MD. Fla. 1988).

Theroux places heavy reliance on In re Gier, 124 B.R 229

(Bankr. WD. Tex. 1991), in which the bankruptcy court found that
an autonobil e deal er who had sold inventory "out of trust” did
not act maliciously because the | ender had acqui esced to the

deal er's conduct through course of dealing. 1d. at 234. Unlike

In re Gier, however, there is no evidence in this case that HSA

ever waived its rights to collect imediate paynent. HSA's
i nspectors visited USQHS's I ot regularly and i nmedi ately i nforned
USQHS that it was out of trust. M. Feeler testified that HSA
sent nunerous letters and nade nunmerous calls to USQHS in an
effort to collect the proceeds fromthe out of trust sales. The
evidence clearly indicates that HSA expected and nade diligent
efforts to obtain i medi ate paynent.

Theroux's primary argunent is that USQHS did not act
mal i ci ously because he believed that there was a genui ne di spute

as to the anount of noney, if any, owed by USQHS to HSA. Ther oux



contends that because he believed that HSA owed noney to USCHS,
he had "just cause or excuse" to wthhold the proceeds he
received fromthe sale of nobile hones in which HSA had a
security interest. W disagree.

Wi | e Theroux may have subjectively believed that USQHS did
not owe noney to HSA, there is no evidence in the record that
this belief was objectively reasonable. Theroux was unable to
provi de any evidence at trial which objectively established that
HSA owed noney to USQHS. | ndeed, Theroux's proof nerely
i ndi cates that Theroux subjectively believed HSA owed certain
funds to USQHS, and in an act of self-help, Theroux decided to
wi t hhol d funds from HSA. W need not here address whether a
self-help offset may preclude a finding of nalice where the
debtor has an objectively reasonable belief that the | ender owes
hi m noney; such is not the case before us. By all reasonable
accounting nethods, it is clear that USQHS owed HSA a significant
anount of noney. Even assum ng, arguendo, that HSA nmay have owed
sone funds to USQHS, the anpbunt of such funds pales in conparison
to the anbunts owed by USQHS to HSA. Thus, Theroux's act of
self-help in w thhol ding funds was objectively unreasonabl e and
cannot be considered a justifiable action which wll permt
di schar ge.

Theroux next argues that the bankruptcy court erred in
determ ning that he should be held personally |iable for the debt
owed by USQHS to HSA. Theroux's brief, however, cites no

authority in support of his argunent. A corporate officer may be



hel d personally |iable for a non-di schargeabl e debt when the
officer's conduct is determned to be willful and malicious

within the nmeani ng of Section 523(a)(6). See Perry Chrysler

Pl ynout h, 783 F.2d 480, 485-86 (5th Cr. 1986) (applying

Loui siana |law); see also Ford Motor Credit Co. v. Ownens (In re

Onens), 807 F.2d 1556, 1559 (11th Cr. 1987) (applying federal

bankruptcy principles); Bancfirst v. Padgett (In re Padgett), 105

B.R 665, 667 (Bankr. E.D. Gkla. 1989) (applying Cklahoma | aw).
Theroux was the president and majority stockhol der of USQHS. He
directed the out of trust sal es which have been determ ned to be
wllful, malicious, and injurious to HSA. Thus, it was not error
for the bankruptcy court to conclude that Theroux should be held
personally liable for the nondi schargeabl e debt resulting from
the out of trust sales. |In addition, because Theroux's acts were
correctly determned to be willful and malicious, the bankruptcy

court did not err in dismssing Theroux's counterclaim

V. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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