UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50517
Summary Cal endar

ARNOLDO RAM REZ VELA,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-93- CA-73)

(April 28, 1995)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Arnol do Ramrez Vel a, a state prisoner in Texas proceedi ng pro
se and in forma pauperis, appeals the denial of habeas relief. W
AFFI RM

| .

Vela was convicted, in Texas state court, of aggravated

robbery and sentenced to 99 years of inprisonnent; his conviction

was affirmed on direct appeal. And, state habeas relief was

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



deni ed. Subsequently, Vela sought federal habeas relief under 28
US C § 2254. The magi strate judge reconmmended that relief be
denied on the nerits. Over Wst's objection, the district court
adopt ed the magi strate judge's recomendati on and di sm ssed West's
habeas petition with prejudice. The district court granted a
certificate of probable cause.?
1.
A
Vel a contends that the evidence was insufficient to sustain
his conviction. A habeas petitioner is entitled to relief on an
insufficient evidence claimonly if "no rational trier of fact
could have found proof of guilt beyond a reasonable doubt".
Jackson v. Virginia, 443 U S. 307, 324 (1979). Wen, as here, a
state court has reviewed the i ssue of sufficiency of the evidence,

that court's determnation is entitled to great weight in federa

2 In tandem with his reply brief in this court, Vela filed a
nmotion for appointnment of appellate counsel, claimng that he is
unabl e to present effectively his claimand that the resources of
the prison's lawlibrary places himat an extrene di sadvantage. No
constitutional right to counsel &exists in habeas actions.
Pennsyl vania v. Finley, 481 U S. 551, 555 (1987). Vela's filings
indicate that he is capable of briefing the i ssue presented in this
appeal w thout any such assistance; the interests of justice do not
requi re the appointnment of counsel. See Schwander v. Bl ackburn

750 F.2d 494, 502 (5th Gr. 1985). Accordingly, the notion for
appoi nt ment of counsel is DEN ED
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habeas review. Porretto v. Stalder, 834 F.2d 461, 467 (5th Cr.
1987) .

Under Texas law, two crimnal acts are inplicit in the offense
of aggravated robbery: (1) a theft (whether attenpted, in progress,
or conpleted); and (2) an assault. Ex parte Santellana, 606 S. W 2d
331, 333 (Tex. Crim App. 1980); see Tex. PenaL CobE ANN. 8§ 29. 03.
In his federal petition, Vela contends that the State failed to
prove the essential elenent of theft.

Vel a does not chal l enge the district court's factual findings;
findings we are bound to accept unless they are clearly erroneous.
Gonez v. Collins, 993 F.2d 96, 98 (5th Cr. 1993). W need not
reiterate conpletely the district court's thorough summary of the
facts in this case. Sinply put, after Vela and his brother
physically forced their way into the victims hone, they renoved
three rifles from their normal |ocation and |oaded them wth
ammunition. No other property had been noved or tanpered. Vela
contends that the fact that he and his brother controlled the three
rifles for a short period of tine is insufficient evidence to
establish that he had an intent to conmt theft because the rifles
were renoved in an attenpt to protect him and his brother from
unknown, arned nen who Vel a mai ntai ns had been pursuing themprior
to their forced entry into the hone.

Al t hough theft is an integral part of the offense of
aggravated robbery, the actual conpletion of a theft is not
necessary for conduct to constitute robbery. Blount v. State, 851

S.W2d 359, 364 (Tex. C. App. 1993). Thus, the State need not



prove that the property sought was actually obtained; it is
sufficient to show an intent to obtain or maintain control of the
property. |d.

In the present case, there was sufficient evidence fromwhich
a reasonable jury could infer that Vela and his brother had the
intent to nmaintain control of, and did, in fact, control, the
rifles. Vela acknow edges this fact. Although Vela presented a
hypot hesi s of i nnocence, the jury was free to choose any reasonabl e
construction of the evidence. E.g., Story v. Collins, 920 F.2d
1247, 1255 (5th Gr. 1991). The jury's rejection of Vela's version
regarding the arned nen was a credibility determ nation that should
be respected by this court. Penberton v. Collins, 991 F.2d 1218,
1225 (5th Cir.) (federal habeas corpus statute obligates federal
courts to respect credibility determnation nmade by the trier of
fact), cert. denied, 114 S. C. 637 (1993). Based on the evi dence,
a rational jury could determne that Vela commtted aggravated

robbery. 3

3 Vel a contends for the first time in his reply brief that the
State admts that his control over the rifles did not begin until
t he homeowner fled her honme; therefore, "there was no weapon used

during the course of commtting a theft." Simlarly, Vela also
raises for the first time in his reply the contention that he "was
convicted for being a crimnal in general, because ... the State

trial [c]Jourt relied on an extraneous offense dealing wth the
al l eged cocaine that was found days [after] petitioner and his
Brother was [sic] arrested ...." This court does not ordinarily
address issues raised for the first tine in areply brief. E.g.,
United States v. Heacock, 31 F.3d 249, 251 n.18 (5th Cr. 1994);
see Stephens v. CI.T. Goup/ Equip. Fin., Inc., 955 F.2d 1023
1026 (5th Gr. 1992). Vel a presents no reason to abandon this
general rule.



B

An introductory sentence of the district court's order states
that "a rational trier of fact could not have found the essenti al
el ements of the crine beyond a reasonabl e doubt and ... therefore,
petitioner is entitled to habeas corpus relief.” In his opening
brief, Vela requests that we revi ew the apparent inconsistency of
this sentence with the district court's resolution of his petition.
And, in his reply brief, Vela contends that this sentence created
a "split opinion" and that the court, by including this
i nconsi stent sentence inits order, effectively granted hi mhabeas
relief. As discussed, to the extent that Vel a nmakes a newclaimin

his reply brief, we are not required to address it. |In any event,

the erroneous inclusion of "not" in the sentence had no effect on
the district court's final disposition of Vela's petition for
habeas cor pus.

Al t hough the district court's order arguably was anbi guous,
the clearly expressed intent of the court can be discerned froman
exam nation of the entire record. Cf. United States v. MAfee, 832
F.2d 944, 946 (5th Cr. 1987) (anbiguous or silent ora
pronouncenent at sentencing). In the analysis portion of its
order, the district court set forth unanbi guously its reasons for
denyi ng habeas relief. Furthernore, in the conclusion to its
order, the <court ordered explicitly that the nmagistrate's

recommendati on be accepted and that Vela's application for habeas

relief be denied.



L1l
For the foregoing reasons, the denial of habeas relief is

AFF| RMED.



