IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50513
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EDDI E LOUI S PLEASANT,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 94- CA- 126
(W91-CR 116(1))
(Decenber 12, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Eddi e Louis Pleasant's notion to proceed in forma pauperis
(I FP) on appeal is DENIED. This Court may authorize Pleasant to

proceed | FP on appeal if he is economcally eligible and the

appeal is not frivolous. Jackson v. Dallas Police Dep't, 811

F.2d 260, 261 (5th Gr. 1986). Pleasant has established that he
is economcally eligible to proceed | FP on appeal.
Pl easant argues that his counsel was ineffective because he

al l oned Pl easant to plead guilty wthout investigating the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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validity of Pleasant's prior convictions which were relied upon
to enhance his sentence under 18 U S.C. 8§ 924(e).
In reviewing a district court's decision under § 2255, this
Court reviews the findings of fact under the clearly erroneous

standard and questions of |law de novo. United States v. Faubion,

19 F. 3d 226, 228 (5th Gr. 1994). A district court's concl usions
regarding an ineffective assistance of counsel claim"are m xed
questions of |aw and fact and, thus, also subject to de novo
review. " 1d.

To prevail on his ineffective-assistance-of-counsel claim
Pl easant nust establish that 1) his attorney's representation
fell below an objective standard of reasonabl eness; and 2) there
is a reasonabl e probability that, but for counsel's deficient
performance, the outcone of the proceedi ngs woul d have been

different. Strickland v. Washi ngton, 466 U. S. 668, 687-88, 104

S. . 2052, 80 L. Ed. 2d 674 (1984). 1In the context of a guilty

plea, to satisfy the second prong of the Strickland test, the

def endant nust show that "there is a reasonable probability that,
but for counsel's errors, he would not have pleaded guilty and

woul d have insisted on going to trial."™ HlI v. Lockhart, 474

US 52, 59, 106 S. C. 366, 88 L. Ed. 2d 203 (1985).

Judi cial scrutiny of counsel's performance nmust be highly
deferential, and courts nust nmake every effort "to elimnate the
distorting effects of hindsight, to reconstruct the circunstances
of counsel's chal |l enged conduct, and to eval uate the conduct from

counsel's perspective at the tine." Strickland, 466 U S. at 689.

Courts nust indulge a strong presunption that counsel's conduct
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falls within the wi de range of reasonabl e professiona
assi stance, and a defendant nust overcone the presunption that
the chal | enged action m ght be considered sound trial strategy.
Id.

"[Cl ounsel has a duty to neke reasonabl e investigations or
to make a reasonabl e decision that nakes particular

i nvestigations unnecessary." Nelson v. Hargett, 989 F.2d 847,

850 (5th Gr. 1993) (citation omtted). "A defendant who all eges
a failure to investigate on the part of his counsel nust allege
wth specificity what the investigation would have reveal ed and
how it would have altered the outcone of the [proceeding]." |Id.
(citation omtted). In a guilty plea context, whether counsel's
failure to investigate prejudiced the defendant will depend on
the likelihood that the discovery of further information would
have | ed counsel to change his recommendation as to the plea.

HIl, 474 U S. at 59; Young v. Lynaugh, 821 F.2d 1133, 1140 (5th

Cr.), cert. denied, 484 U S. 986 (1987).

A person who is found to be a convicted felon in possession
of afirearmin violation of 18 U S.C 8§ 922(g)(1) is subject to
an enhanced penalty if the person "has three previous convictions
by any court . . . for a violent felony or a serious drug
of fense, or both, commtted on occasions different from one
another." 18 U S. C. 8 924(e)(1). Pleasant does not dispute that
he was convicted of attenpted nmurder in 1980 and in 1985.

Pl easant has not denonstrated that his counsel provided
i neffective assistance. Pleasant does not allege that he advised

counsel of his belief that his prior 1955 and 1961 convictions
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were invalidly obtained and that counsel ignored the issue.
Pl easant acknow edged all four of the prior convictions offenses
during his rearraignnent without any reservations. Pleasant has
not denonstrated that his counsel acted unreasonably in failing
to investigate the validity of Pleasant's counseled guilty plea
convictions that occurred over thirty years prior to Pleasant's
commi ssion of the instant offense.

Further, Pleasant has not denonstrated that he was
prejudi ced by counsel's failure to investigate the validity of
his prior convictions. Pleasant has not alleged the existence of
any specific evidence that counsel could have di scovered, other
than Pl easant's own self-serving assertions, that woul d have
denonstrated that Pleasant did not commt the robberies in 1955
and 1961, or that his guilty pleas to those offenses were
involuntarily entered. Pleasant has not denonstrated that there
was i nformation avail abl e which woul d have caused counsel to
change his guilty plea recormendation. Pleasant's ineffective-
assi st ance- of - counsel cl ai mdoes not raise a nonfrivol ous
appel | ate issue.

Pl easant al so argues that the district court's reliance on
two invalid convictions for sentenci ng enhancenent purposes
resulted in a violation of due process. Title 18 §8 924(e) does
not permt a defendant to collaterally attack the
constitutionality of his prior convictions used to enhance his
sentence unl ess the defendant was totally deprived of the

assi stance of counsel during the prior proceedings. See United

States v. Custis, us _, 114 s &. 1732, 1738-39, 128 L
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Ed. 2d 517 (1994). Pleasant acknow edges that he was represented
by counsel during his prior crimnal proceedings. This argunent
does not raise a nonfrivol ous i ssue on appeal .

Pl easant argues that the district court abused its
discretion in failing to conduct an evidentiary hearing on his
motion. "To receive a federal evidentiary hearing, the burden is
on the habeas corpus petitioner to allege facts, which, if

proved, would entitle himto relief." Elis v. Lynaugh, 873 F. 2d

830, 840 (5th Gir.), cert. denied, 493 U S. 970 (1989). An

evidentiary hearing is not required if the record is conplete or
the petitioner raised only legal clains that can be resol ved
W t hout the presentation of additional evidence. 1d. As
di scussed, Pl easant has not denonstrated that he can produce
specific evidence that woul d denonstrate that he is entitled to
habeas relief. Thus, the district court did not err in failing
to conduct an evidentiary hearing.

As Pl easant has failed to raise a nonfrivolous issue, his
nmotion to proceed IFP is DENIED and the appeal is DI SM SSED. See
5th CGr. R 42.2.



