IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50510

POTOVAC | NSURANCE COVPANY OF
| LLI NO S,

Pl ai ntiff-Appellee,
vVer sus

ALFRED CASTELLANO and
FRED S FI SH FRY, 1 NC.

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for
the Western District of Texas
( SA- 93- CA-0970)

(April 6, 1995)
Before PCLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.
PER CURI AM *
The district court's judgnent is affirnmed because of the bar
of limtations. Castellano cannot rely on the statenent of Fitch,
because under Texas | aw a recordi ng agent has no authority to speak

for the insurance conpany in the settlenent of a claim

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The statenent on the proof of |oss form does not denonstrate
actual authority; it merely states that by the conpany's accept ance
of the proof of |oss there was no agreenent to pay the claim

As for apparent authority, Castellano points to no act of
Pot omac denonstrating the appearance of authority. The record
shows no act by Potonac except for the letter rejecting the claim

The statenments nmade by Fitch could not be attributed to
Pot omac. The Texas Suprene Court has held that a recordi ng agent's
statenents nmade after a | oss has occurred should not be inputed to
a principal because a recording agent is "in the business of

selling insurance, not the business of adjusting clains

Royval G obe Ins. Co. v. Bar Consultants, Inc., 577 S.W2d 688, 695

(Tex. 1979); see also Md Century Ins. Co. v. H& H Meat Products

Co., 822 S.W2d 747, 750 (Tex.App.--Corpus Christi 1992, no wit).

These facts should be contrasted with those in Celtic Life Ins. Co.

v. Coats, 885 S.W2d 96, 99 (Tex. 1994), where the recording agent
made the representation prior to the | oss.

AFF| RMED.



