IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50484
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAVES BRUCE M TCHELL
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P-87-CR-67
-( F-eb-r u-ar-y -2,- 1-99-5)-
Before SMTH, EM LIO M GARZA and PARKER, Circuit Judges.
PER CURI AM *
Janes B. Mtchell's notion for | eave to proceed in forma pauperis
on appeal is hereby DEN ED
The district court considered material outside of the
pl eadi ngs when denying Mtchell's notion contesting the
forfeiture of $21,000 seized fromhim Additionally, the
Governnment noved for dismssal of Mtchell's notion. W review
the judgnent as a grant of sunmary judgnent. \WAshington v.

Al l state Insurance Co., 901 F.2d 1281, 1283-84 (5th G r. 1990).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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This Court reviews a district court's grant of summary
j udgnent de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th
Cr.), cert. denied, 113 S. C. 82 (1992). Sunmary judgnment
under FED. R QvVv. P. 56(c) is proper "if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law " Celotex Corp. V.
Catrett, 477 U. S. 317, 322, 106 S. C. 2548, 91 L. Ed. 2d 265
(1986). If the noving party neets the initial burden of show ng
that there is no genuine issue of material fact, the burden
shifts to the non-noving party to produce evi dence or designate
specific facts show ng the existence of a genuine issue for
trial. Id. at 322-24; Fep. R CQv. P. 56(e); see also Little v.
Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994)(en banc).

This Court does not have jurisdiction to review the nerits
of the adm nistrative forfeiture of Mtchell's property.
Scarabin v. Drug Enforcenent Admn., 919 F.2d 337, 338 (5th G
1990). This Court does have jurisdiction to determ ne whether
t he proper procedural safeguards were foll owed when Mtchell's
property was declared summarily forfeited. 1d. |If it appears
that the adm nistrative proceedi ngs were conducted w t hout
adequate notice so that the claimnt was unable to conply with
the statutory provisions for challenging the forfeiture, the
claimant can attack the constitutionality of summary forfeiture
in federal district court. Vance, 676 F.2d at 186-87 (court

reached nerits of forfeiture where no effort was nade by DEA to
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i nform Vance of adm nistrative forfeiture).

In order to satisfy due process, notice nust be "reasonably
cal cul ated, under all the circunstances, to apprise interested
parties of the pendency of the action and afford them an
opportunity to present their objections."” Vance, 676 F.2d at 187
n.6 (quoting Mullane v. Central Hanover Bank & Trust Co., 339
UsS 306, 314, 70 S. . 652, 94 L. Ed. 2d 865 (1950)). The
Mul | ane standard determ nes the adequacy of notice given pursuant
to 19 U.S.C. §8 1607. Aero-Medical, Inc. v. U S, 23 F. 3d 328,
330 (10th Gr. 1994); U.S. v. Wodall, 12 F.3d 791, 794 (8th G
1993); Sarit v. U S. Drug Enforcenent Admn., 987 F.2d 10, 13-15
(st Gr.), cert. denied, 114 S. C. 241 (1993); see al so Vance,
676 F.2d at 186-87. "Know edge of the likely effectiveness of
the notice is nmeasured fromthe nonment at which the notice was
sent." Sarit, 987 F.2d at 14.

The pl eadi ngs and evidence in the record indicate that the
notice evidently sent to Mtchell's ex-wife's house was
reasonably cal cul ated to apprise Mtchell of the forfeiture
proceedings. Mtchell's "fugitive declaration" contains the ex-
wi fe's Austin address; an Arkansas address; and the Austin
address Mtchell alleges was his correct address. The DEA s
i nvestigation report contains only the Arkansas address and the
ex-wi fe's address. In his traverse and in a letter to the DEA
that Mtchell included in the record, Mtchell averred that he
m ght have provided his ex-wife's and brother's addresses to his
bail bondsman as rel atives' addresses where he m ght be reached.

Mtchell's own avernents therefore hel p denonstrate the non-



No. 94-50484
-4-
exi stence of an issue of material fact. The Government carried
its summary judgnent burden
Mtchell did not show that the DEA actually knew that his
ex-w fe would not convey notice to him He alleges that the DEA
possessed his correct address and that his ex-wife's attenpted
i ntervention should have tipped off the agency that she had not
notified Mtchell of the forfeiture proceedings. Mtchell's
letter to the DEA and his traverse pleading indicate that he had
provided the ex-wife's address as a place where he could be
reached. Wiether he provided that address directly to the DEA or
to a bail bondsman is irrelevant -- the agency coul d reasonably
have assuned that Mtchell could be notified at an address at
whi ch he averred he could be contacted. The record denonstrates
no genui ne issue of material fact regarding the notice given by
the DEA. Because the appeal is frivolous, it is DI SM SSED. See
5TH. QR R 42.2.



