IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50482
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOSE LU S MEII A,
and JOSE ANTONI O SORI A,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Texas
( SA-93- CR-331)

(February 17, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Def endant s- Appel | ants Jose Luis Mejia and Jose Antonio Soria
appeal their convictions followng trial by jury on charges of

conspiracy to possess nmarijuana wth intent to distribute and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



possession of marijuana with intent to distribute, in violation of
21 U.S.C. 88 841(a)(1) and 846. Anmong the alleged errors are
insufficiency of the evidence, various evidentiary rulings,
prosecutorial m sconduct, and m sapplication of provisions of the
sentencing guidelines. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS
Mejia and Soria were convicted by a jury of conspiracy to
possess marijuana with intent to distribute (Count One) and
possession of marijuana with intent to distribute (Count Two).
Mejia was sentenced to concurrent 108-nonth terns of inprisonnent,
a four-year period of supervised release, and a $100 speci al
assessnment. Soria was sentenced to concurrent 121-nonth terns of
i mprisonment, a four-year period of supervised rel ease, and a $100
speci al assessnent. Both appeal ed their convictions and sent ences.
|1
ANALYSI S

A. Suf ficiency of the Evidence

Mejia and Soria contend that the evidence was insufficient to
convict themon the conspiracy counts. Al though each noved for a
judgnent of acquittal at the close of the governnent's case (which
nmotions the court denied), neither renewed his notion at the cl ose
of all of the evidence. Qur review is thus narrowed to a
determ nation of whether there was a manifest mscarriage of
justice.

To support a conviction for conspiracy to possess a controlled



substance with intent to distribute, the governnent nust prove an
agreenent between two or nore persons to violate the underlying
narcotics |aws, each person's know edge of the conspiracy and
intent tojoinit, and each person's voluntary participationin the

conspiracy. United States v. Salazar, 958 F.2d 1285, 1291

(5th Cr.), cert. denied, 113 S. . 185 (1992). A conviction for

possession of drugs with intent to distribute, a violation of
21 U S.C 8§ 841(a)(1), requires the government to prove that the
def endant knowi ngly possessed the drugs with the intent to

distribute. United States v. Shabazz, 993 F. 2d 431, 441 (5th Cr

1993). "Possession may be either actual or constructive and may be

proven either by direct or circunstantial evidence." United States

v. Gonzalez-Lira, 936 F.2d 184, 192 (5th Gr. 1991). "Constructive

possessi on has been defi ned as ownershi p, dom nion, or control over
the contraband, or over the vehicle in which the contraband was
conceal ed. " 1d.

Soria suggests that the only evidence supporting his
i nvol venent in the conspiracy i s i nadm ssi bl e hearsay, argui ng that
the governnent failed to establish his know edge of or
participation in the conspiracy or that he had "possession,
dom ni on, or even know edge of any controlled substance."”

We have carefully reviewed the evidence presented at trial
and, wthout regurgitating it in excruciating detail here, we
conclude that the totality of the evidence against Soria is
sufficient. The evidence reflects that Soria directed the

negoti ati on and delivery of the 700 pounds of marijuana and that he



was the recipient of proceeds followng the delivery of the
marijuana. The evidence al so suggests a pattern of deal i ng between
the parties. Thus the evidence is sufficient to support the
conclusion that Soria's conviction for conspiracy to possess
marijuana with intent to distribute and possession of marijuana
wth intent to distribute did not result in a manifest m scarri age
of justice. See Ruiz, 860 F.2d at 617.

Mejia argues that the evidence showed no nore than his
association with one nenber of the alleged conspiracy and sone
phone calls between the parties; that no testinony suggested his
i nvol venent in the drug conspiracy, other than the fact that the
van containing the marijuana was |located at his place of business
at the tine of the seizure of the marijuana. He notes that he is
not a participant in any of the taped conversations admtted by the
governnent at trial. Mejiainsists that no evidence "unequivocally
indicates that [he] knew of any illicit transactions that nay have
taken place in his place of business.™

Again, we have carefully reviewed the record and find nore
t han enough evidence to support this conviction. The evi dence
shows that Mejia' s place of business had been used by the sane
parties in prior drug deals. Motor vehicle records showed that one
of the two vehicles parked outside the business at or about the
time of the comm ssion of the offense was Mejia's. He was observed
in the vicinity of his business at or about the tine of the
comm ssion of the offense driving the truck. Further, the physical

evidence, found in the vicinity of Megjia' s business—+ncluding the



700 pounds of marijuana wapped in gray duct tape and contai ned
inside a van, a |oaded sem -automatic pistol, a police scanner
gray duct tape and cellophane wap wused to package the
mar i j uana—supports Mejia's conviction. The phone and hotel records
al so suggested an ongoing pattern of activity involving Mejia's
busi ness and a relationship anong the phone nunbers of Soria,
Mejia, Saucedo, and Soto. Based on the evidence presented at
trial, Mejia' s conviction for conspiracy to possess marijuana with
intent to distribute and possession of marijuana with intent to
distribute did not result in a manifest mscarriage of justice.
See Ruiz, 860 F.2d at 617.

B. Adm ssi on of Evidence - Confidential |nfornmant

Soria urges that the district court erred in admtting into
evidence the hearsay statenents of confidential i nf or mant
CQutierrez. He argues that Gutierrez was not a co-conspirator and
that the testinony was not admssible under Fed. R Evid.
801(d)(2)(E), contending that, even if GQCutierrez was a co-
conspirator, the statenents were not nade to advance the ultinmate
obj ectives of the conspiracy. Soria insists that the foll ow ng
testinony given by Gutierrez was inproperly admtted:

Q When [ Saucedo] would talk to you about these drug

deal s this nonth before June 5, would he tal k about where

he was getting his marijuana fronf

A Yes, sir.

Q Wiat would he tell you?

A Hetold ne -- Hetold ne -- He told ne -- Especially

when | questioned him because | was hol ding the noney

for him Because one tine it was a | arge sum of noney,

a greater anount than | would ever -- | would ever hold
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in ny safe. And at that tine he told ne that it was
nmoney that belonged to his uncle that he owed his uncle
and he had to send it [to] Laredo.

Q D dhe tell you his uncle's nane?

A. No, not at that tinme, sir. He always just referred
to himas "tio," which neans his uncle.

Q Did the figure 700 ever cone into this -- these
di scussi ons?

A. Yes, sir. In the process while we were trying to put
this deal together, evidently | wunderstood from M.

Saucedo that his uncle told himthat he could have --

[o] bjection by Soria, hearsay upon hearsay; AUSA
responds, "These are coconspirator statenents;" tria
court judge overruled the objection.]

A.  That we could take the whole shipnent and we woul d
sell 300 pounds first and then sell the remai nder |ater.
And the anobunt that was given to us at the tine was 700
pounds, which was what we were going to receive.

Q Is that consistent with what M. Saucedo was telling
you that he was making calls to M. Soria to set up this
transaction?

A Yes, sir, it is. And nost of those calls -- | can't

say that all of them but nost of those calls were nade

in my presence, also.

W review the evidentiary rulings of district courts in
crimnal trials under a hei ghtened abuse of discretion standard.

United States v. Carrillo, 981 F.2d 772, 774 (5th Cr. 1993), cert.

denied, 115 S. C. 261 (1994). Statenents nade by a co-conspirator
of a party during the course of and in furtherance of the
conspiracy are not hearsay. Fed. R Evid. 801(d)(2)(E); United
States v. McConnell, 988 F.2d 530, 533 (5th Cr. 1993). Assum ng

Soria's argunments were preserved by his one objection, his
argunents are still neritless. Even if Qutierrez is not a co-
conspirator, the out-of-court statenents were made by Saucedo, the
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"decl arant" for purposes of Fed. R Evid. 801, or Soria hinself;
Soria does not contend that Saucedo was not a co-conspirator for
purposes of Rule 801. Also, the statenents were nmnmade in
furtherance of the ultimte objectives of the conspiracy. "A
statenent is made in furtherance of the conspiracy if it advances

the ultimte objectives of the conspiracy."” United States V.

Snyder, 930 F.2d 1090, 1095 (5th Cr.), cert. denied, 112 S. C

380 (1991). The district court did not abuse its discretion in
admtting the testinony.

C. Si xth Anendnent Ri ghts: Confrontation

Soria argues that the trial court violated his Sixth Anendnent
right to confront the witnesses against himby allowng Gutierrez
to testify as to the out-of-court statenents made by co-def endant
Saucedo even though Saucedo was available to testify. Soria notes
that Saucedo pleaded quilty prior to the trial, but fails to
identify specific portions of Gutierrez's testinony which all egedly
violate Soria's Sixth Amendnent right of witness confrontation. W
assune that he nust be referring to the sanme portions of
CQutierrez's testinony that he contends, by separate point of error,
contain inadm ssi bl e hearsay.

In any event, statenents made in furtherance of a conspiracy
by a co-conspirator and adm ssi bl e under Rul e 801(d)(2)(E) are not

limted by the Confrontation Clause. Bourjaily v. United States,

483 U. S. 171, 181-84 (1987). Thus, Soria's argunents |lack nerit.

D. Prosecutorial M sconduct

Mejia posits that portions of the prosecutor's closing



argunent constituted personal opinions that were "clear attacks on
the nmerits of the case and the credibility of the witnesses." He
insists that the remarks directly attacked his alibi defense, i.e.,
that he was involved in baptisnmal activities at the tine of the
commi ssion of the offense, and m sstated the fact.

W will not reverse a conviction based on an i nproper argunent
by the prosecutor unless it is shown that "the prosecutor's remarks

cast serious doubt on the correctness of the jury's verdict."

United States v. lredia, 866 F.2d 114, 117 (5th Cr.), cert.
deni ed, 492 U. S. 921 (1989). W | ook to see whether the chall enged
remarks were both inappropriate and harnful. Id. Perti nent
factors include: (1) the "magnitude of the prejudicial effect of
the statenents; (2) the efficacy of any cautionary instruction; and
(3) the strength of the evidence of the defendant's qguilt." [d.

(internal quotations and citation omtted). A conviction should
not be "lightly overturned" solely on the basis of inproper

prosecutorial remarks. United States v. Neal, 27 F.3d 1035, 1051

(5th Gr.), cert. denied, 115 S. C. 530 (1994).

Mejia did not object to the prosecutor's statenents at trial.
Wien a defendant in a crimnal case has forfeited an error by
failing to object in the district court, we may renedy the error

only in the nost exceptional case. United States v. Rodriqguez

15 F. 3d 408, 414 (5th Gr. 1994). The Suprene Court has directed
the courts of appeals to determ ne whether a case i s exceptional by

using a two-part analysis. United States v. Q ano, u. S. :

113 S. &. 1770, 1777-79, 123 L.Ed.2d 508 (1993).



First, an appellant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that
it isplain ("clear" or "obvious"), and that it affects substanti al
rights. dano, 113 S. . at 1777-78; Rodriquez, 15 F. 3d at 414-
15; Fed. R Cim P. 52(b). W lack the authority to relieve an
appellant of this burden. dano, 113 S. C. at 1781.

Second, even when the appellant carries this burden, "Rule
52(b) is permssive, not nmandatory. If the forfeited error is
"plain' and "affect[s] substantial rights,' the Court of Appeals
has authority to order correction, but is not required to do so."
dano, 113 S. . at 1778 (quoting Fed. R Cim P. 52(b)). As the
Suprene Court stated in d ano:

the standard that should guide the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, [297 U S. 157] (1936). The

Court of Appeals should correct a plain forfeited error

affecting substantial rights if the error "seriously

affect[s] the fairness, integrity or public reputation of
judi cial proceedings."

dano, 113 S. C. at 1779 (quoting Atkinson, 297 U S at 160).
Thus, our discretion to correct an error pursuant to Rule 52(b) is
narrow. Rodriguez, 15 F. 3d at 416-17.

Mejia argues that these portions of the prosecutor's closing
argunment were i nproper:

The Defendant Mejia, he wasn't in Laredo June 5th, 1993.

He didn't go to that baptismclass. He was letting his
shop being (sic) used as a warehouse for this business.

The identification of M. Mjia . . . You know, this
paper that M. Mjia brought into evidence. . . the
baptismal certificate, . . . after that testinony was
presented yesterday norning, | had the opportunity then
to then nake sone calls and figure out what this is al

about . And we were able to bring the enployee, the
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church secretary of San Luis Rey Church. That paper
doesn't nean M. Mejia was there.

And then another interesting fact is that they say, "W
go to class one day. W go get the dress that night and
we have the baptismthe next day, June 6th." Wiy would
they say that? Wiy would they say the baptism was the
next day, June 6th, when their own certificate says June
27t h?

These comments are reasonable inferences from the evidence
presented and do not constitute inproper closing argunent. United

States v. Enstam 622 F.2d 857, 869 (5th Cr. 1980), cert. denied,

450 U. S. 912 (1981). Any error does not rise to the level of plain
error.

E. Sent enci nq: Leadership Rol e

Soria clains that the district court erred in enhancing his
base offense level four points for his |eadership role in the
of fense pursuant to U S.S.G § 3Bl1.1(a).

The CGuidelines provide that if the defendant was an organi zer
or |leader of any crimnal activity that involved five or nore
participants or was otherw se extensive, the offense |evel should
be i ncreased by four levels. § 3Bl.1(a). Factors which should be
considered in making a |eadership finding include: (1) the
exercise of decision-making authority; (2) the nature of
participationin the conm ssion of the offense; (3) the recruitnent
of acconplices; (4) the clained right to a larger share of the
fruits of the crine; (5 the degree of participation in planning
and organi zing the offense; (6) the nature and scope of the ill egal
activity; and (7) the degree of control and authority exercised

over others. § 3Bl1.1, comment. (n.3). Adistrict court's finding

10



that a defendant was an organi zer or |eader is reviewed for clear

error. United States v. Puig-Infante, 19 F. 3d 929, 944 (5th Cr.),

cert. denied, 115 S.C. 180 (1994). The district court need only

determ ne factual findings at sentencing by a preponderance of the
evi dence. |d.

The PSR recommended a four-level increase in Soria' s base
of fense level for his role in the offense as an organi zer or | eader
inacrimnal activity that involved five or nore participants or
was otherw se extensive. § 3Bl.1(b). Soria contested this
reconmmendati on by witten objection and re-argued this objection at
sentencing. There, the court overrul ed Sori a's objection, adopting
the PSR s recommendati on and concluding that Soria's total offense
| evel was 32 and his crimnal history category I.

The PSR stated that at | east five participants (other than DEA
agents or confidential informants) were involved in the offense:
Soria, Mejia, Saucedo, Benigno Soto, Jr., and others who assisted
"inside the business concerning the storage of this marijuana in
the van." Further, the PSRreflected that because of previous drug
transactions the organization was "otherw se extensive" for
purposes of 8 3B1.1. "The PSR is considered reliable and may be
considered as evidence by the trial judge in nmaking factual

sentencing determnations.” United States v. Lghodaro, 967 F.2d

1028, 1030 (5th Gr. 1992).
Soria argues that the evidence admtted at trial suggesting
t hat he played a | eadership rol e consi sted of i nadm ssi bl e hearsay.

Even assumi ng the evidence was hearsay, a sentencing court may
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consi der hearsay evidence at sentencing, if the evidence has a
"sufficient indicia of reliability to support its probable

accuracy." United States v. Cuellar-Flores, 891 F.2d 92, 93

(5th Cr. 1989) (internal quotation and citation omtted). The
district court did not clearly err in enhancing Soria's base
of fense for his |eadership role in the offense.

F. Sent enci nq: Fi rear m Enhancenent

US S G 8 2DL.1(b) (1) provides for a two-level increase in
a defendant's offense level "[i]f a dangerous weapon (including a
firearm was possessed."” "Possession need only be established by

a preponderance of the evidence." United States v. Wbster,

960 F.2d 1301, 1310 (5th Cr.), cert. denied, 113 S C. 355

(1992). If "it is established that a firearm was present during
the offense, the district court should apply the enhancenent unl ess
it is clearly inprobable that the weapon was connected with the
offense." Id. (citing 8§ 2D1.1, comment. (n.3)). W "reviews] the
district court's factfinding, connecting the weapon to a drug-
related offense, only for clear error."” 1d.

The PSR recomended an increase in Mjia s base offense
pursuant to 8§ 2D1.1(b)(1). Mejiafiled a witten objection to that
recommendati on whi ch objection was re-argued at sentencing. The
district court overrul ed the objection at sentenci ng and determ ned
that Mejia' s base offense level was 30 and his crimnal history
category |1

"CGenerally, the governnent nust provide evidence that the

weapon was found in the sane |ocation where drugs or drug
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paraphernalia are stored or where part of the transaction

occurred.” United States v. Hooten, 942 F.2d 878, 882 (5th Cr.

1991). However, "[i]t is not necessary for possession of the
weapon to play an integral role in the offense or to be
sufficiently connected with the crine to warrant prosecution as an

i ndependent firearm offense.” United States v. Villarreal,

920 F.2d 1218, 1221 (5th Cr. 1991). It is sufficient to show
"that a tenporal and spatial relation existed between the weapon,
the drug trafficking activity, and the defendant."” Hoot en, 942
F.2d at 882. The PSR provided that

[t]he 700 pounds of nmarijuana were found
inside the wvan, which was parked inside
[ Mejia' s] business. A |loaded .380 caliber gun
was found in a mddle desk drawer in the bay
area of the business. The desk was |ocated in
the sane bay area where the marijuana was
| oaded inside the business. The gun was
i medi ately accessible by pulling the drawer
open, and access was not obstructed by any
paper or other object.

The evidence supports the upward adjustnent of Mejia' s offense
| evel .

G Sent enci nq: Quantity of Drugs

Soria and Mejia each attack the quantity of marijuana on which
they were sentenced (1000 pounds). Soria insists that he should
not have been sentenced for nore than the 700 pounds of marijuana
seized. He argues that, as the only evidence supporting his being
sentenced on the basis of 1000 pounds is inadm ssible hearsay
evidence of CGutierrez, and as he was in Laredo, Texas, during the
date of the comm ssion of the offense, he should not have been
sentenced on the basis of any anount of nmarijuana. In the
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alternative, he argues that the drug quantity for sentencing
pur poses shoul d have been |imted to the 700 pounds sei zed because
his rel evant conduct did not enconpass the additional 300 pounds.

The offense level of a defendant convicted of a drug-
trafficking offense is determned, in part, by the quantity of

drugs involved in the offense. United States v. Carreon, 11 F. 3d

1225, 1230 (5th Gr. 1994); U S. S.G 8§ 2D1.1(a)(3). This quantity
i ncl udes both drugs with which the defendant was directly invol ved,
and drugs that can be attributed to the defendant in a conspiracy
as part of his "relevant conduct." Carreon, 11 F.3d at 1230

n >

Rel evant conduct for conspiratorial activity is defined as al |
reasonably foreseeabl e acts and om ssions of others in furtherance
of the jointly undertaken crimnal activity.'" Id. (quoting
8§ 1B1.3(a)(1)(B)). The district court's findings relative to the
quantity of drugs on which a sentence shoul d be based are revi ewed

for clear error. United States v. Mtchell, 964 F.2d 454, 457

(5th Gir. 1992).

Soria and Mejia objected to the PSRs' reconmendati on t hat they
shoul d be sentenced for nore than 700 pounds of marijuana. Soria
re-argued his objection at sentencing but the district court
overrul ed his objection, sentencing hi mon the basis of 1000 pounds
of marijuana. At Mejia' s sentencing, the court overruled Mgjia's
objection to drug quantity, adopting the drug quantity findings
that were nmade at Soria's sentencing.

The PSRs reflected that Soria and Mejia were participants in

the drug transaction of June 5, 1993, in which 700 pounds of
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marijuana were seized by the DEA. The PSRs al so reflected that
Mejia and Soria were co-conspirators involved in prior drug
transactions involving the sane participants as were involved in
the June 5, 1993, transaction and that the transactions involved a
total of approximately 300 pounds of nmarijuana. Based on this
evidence, the district court did not clearly err in sentencing
Soria and Mejia on the basis of 1000 pounds of marij uana.

AFF| RMED.

15



