IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50476

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
Rl CARDO SANDOVAL and HECTOR HERNANDEZ,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Western District of Texas
(EP-94-CR-28-1,2, & 4)

(May 18, 1995)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

I
In July 1993, Isnmael Cal deron asked Quinton Wllians if he
woul d drive a truck | oaded with marijuana through a border patro
checkpoint. WIIlians agreed and Cal deron stated he woul d cont act
sone ot her people first and then discuss the details with WIlIlians.

Two days | ater, Calderon picked up Wllianms and they drove to a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



resi dence owned by def endant - appel | ant Hector Hernandez. Wil e at
t he residence, Hernandez pl aced a phone call, stating he needed to
contact soneone else, and all three nen awaited the return call.
Fifteen mnutes later, Hernandez received the call and told
Cal deron and WIllians that they were to go to Jo Jo's Beer Depot to
nmeet anot her person. At Jo Jo's, Hernandez net with defendant-
appel l ant Ricardo Sandoval and introduced him to Calderon and
WIllians. Hernandez |ater admtted that he was to be paid $800 for
this introduction. WIIlians then asked Sandoval how many pounds of
mar i j uana he woul d be transporting, but Sandoval responded that he
di d not know and woul d need to talk to soneone el se. Sandoval then
asked WIlIlianms about his experience in transporting marijuana

Nevert hel ess, Sandoval told WIlianms they needed nore people and
|l eft to make a phone call. Upon his return, Sandoval told WIIlians
they needed to go to the Taco Cabana. At the Taco Cabana, Sandoval
introduced Wllianms to two nen known as Manuel and Nacho--two nen
|ater identified as the owners of the truck used to transport the
mar i j uana. Manuel , Nacho, and WIllians alone discussed the
marijuana transportati on schene, and Manuel and Nacho agreed t o pay
Wl lians $16, 000! for transporting the | oad through t he checkpoint.
Whil e this conversation was taking place, Cal deron, Sandoval, and
Her nandez were tal king nearby. After finishing the negotiations,

WIllianms, Nacho, and Sandoval exchanged telephone and beeper

W lianms and Cal deron agreed that WIllians woul d keep $6, 000
and give Cal deron the remaining $10, 000.



nunbers and agreed to get in touch with each other |ater that week.
Wllians | eft with Cal deron and Her nandez, who exchanged tel ephone
and beeper nunbers with WIIians.

About three days later, WIllians was paged by an unknown
person and told to neet at the Taco Cabana. When he arrived
Sandoval was waiting for him Shortly thereafter, they were joined
by Manuel, Nacho, and an unknown individual. |In the presence of
Sandoval, the nen then di scussed whether WIllians could pick up a
truck, but Sandoval <clainms he did not participate in the
di scussion. WIIlians, Nacho, Mnuel, and the unknown individua
then left Taco Cabana. WIllians proceeded to drive the truck
| oaded with marijuana through the checkpoint at which tinme he was
arrested. The arresting officers seized 2,596.99 pounds of
marijuana (in excess of 1,000 kil ogranms) fromthe truck, but later
the marijuana i nadvertently was destroyed before the defendants--
i ndependent of the DEA agents--had an opportunity to determne its
wei ght . After WIllians's arrest, his wfe, Veronica Perez,
contacted Hernandez who agreed to assist her in obtaining a | awer
and bail for WIllianms. After Hernandez's arrest and in a search of
his honme, DEA Special Agent Raynond Kelly found an address book
contai ni ng phone nunbers for Calderon's and Hernandez's pager
listing Sandoval's nunber in the menory. WIIlians entered into a
pl ea bargain with the governnent, pled guilty to possession with
the intent to distribute marijuana, and testified agai nst Sandoval

and Hernandez at trial.



Sandoval and Hernandez were convicted in the United States
District Court for the Western District of Texas of conspiracy to
possess with the intent to distribute marijuana in violation of 21
US C 8 841(a)(1l) and 8 846 and of possession with the intent to
distribute marijuana in violation of 21 U S. C. § 841(a)(l1). The
court sentenced both defendants under § 841(b)(1)(A) to 120 nonths
i nprisonment on each count to run concurrently and five years
supervi sed rel ease.

On appeal , both Sandoval and Her nandez argue that the evidence
presented at trial was insufficient to convict them of the
substantive offense of possession with the intent to distribute
mar i j uana. Second, each of them argues that the district court
erred in sentenci ng thembased on 1, 000 kil ograns of marijuana when
the marijuana was destroyed prior to sentencing. Finally, Sandoval
al one argues that insufficient evidence was presented at trial to
convict himof conspiracy and that he was denied a fair trial when

the district court admtted prejudicial testinony.

|1

A
In reviewwng the sufficiency of the evidence, we nust
determ ne whether, "viewi ng the evidence and the inferences that
may be drawn fromit in the |ight nost favorable to the verdict, a
rational jury could have found the essential elenents of the

of fense beyond a reasonable doubt.” United States v. Rodriguez,




993 F.2d 1170, 1175 (5th Cr. 1993), cert. denied, 114 S. . 1547

(1994). Qur job is to examne the sufficiency of the evidence
presented agai nst both defendants for possession with intent to
di stribute marijuana and agai nst Sandoval for conspiracy to do the
sane.
B

In order to prove possession with the intent to distribute
marijuana in violation of 21 U S.C. 8§ 841(a), the governnment was
required to prove beyond a reasonable doubt (1) knowing (2)
possession of marijuana (3) with the intent to distribute it.

United States v. Pruneda-&nzalez, 953 F.2d 190, 194 (5th Gr.

1992), cert. denied, 112 S.Ct. 2952 (1992). Because Sandoval and

Her nandez never actually possessed the marijuana, the governnent
was required to prove constructive possession of the marijuana in
order to support a conviction for possession with the intent to
distribute. "Constructive possession is the know ng exercise of,
or the knowi ng power or right to exercise, domnion and contro

over the proscribed substance.” United States v. 3 asgow, 658 F. 2d

1036, 1043 (5th Gr. 1981).

Both Sandoval and Hernandez argue that the evidence is
insufficient to establish constructive possession. The governnent
argues, however, that based on the defendants' active roles in the
conspiracy, the jury reasonably <could find that they had
constructive possession of the marijuana. The evi dence agai nst

Her nandez consists of his introduction of Cal deron and Wllians to



Sandoval, his offer to assist WIllians in obtaining a | awer and
bail, and his address book containing Sandoval's phone nunbers.
Wth respect to Sandoval, the governnent presented evi dence that
Sandoval acted as a broker introducing Wllianms to Nacho and Manuel
for the express purpose of transporting marijuana; that Sandoval
questioned WIlIlianms concerning his experience in transporting
marijuana; that Sandoval was present during a |ater discussion
bet ween Manuel, Nacho, WIllianms, and an unknown i ndividual
concerning Wl lianms picking up the truck | oaded with marijuana; and
finally that Sandoval was tied to his co-conspirator, Hernandez,
t hrough his pager. Viewing this evidence, as we nust, in the |ight
nost favorable to the jury's verdict, we find that the governnent
proved only Sandoval ' s and Her nandez' s i nvol venent as
internmedi aries between WIllianms and Manuel and Nacho in arranging
for certain services involved in transporting the marijuana. W
hold that this limted evidence is insufficient to allowa rational
juror to conclude that Sandoval and Hernandez had the power or
intention to, or in fact did, control the marijuana, as required
for constructive possession. Accordingly, we vacate both
def endants' convictions and sentences on the substantive charge of

possession with the intent to distribute.?

W point out that the defendants' convictions cannot be
upheld on an aiding and abetting theory or on the theory of
Pinkerton v. United States, 328 U. S. 640, 66 S.C. 1180, 90 L.Ed
1489 (1946), because the jury was not instructed under either such
theory. See United States v. Basey, 816 F.2d 980, 997-98 (5th Cr
1987) .




C
To establish guilt of a drug conspiracy under 21 U S.C. 88
841(a) (1) and 846, the governnent nust prove beyond a reasonable
doubt (1) the existence of an agreenent between two or nore persons
to commt one or nore violations of the narcotics laws and (2) the
def endant's know edge of, (3) intention to join, and (4) voluntary

participation in the conspiracy. United States v. Vel gar-Vivero,

8 F.3d 236, 239 (5th CGr. 1993), cert. denied, 114 S C. 1865

(1994). Mere knowing presence is insufficient to sustain a

conviction for conspiracy. United States v. Chavez, 947 F.2d 742,

745 (5th Gr. 1991).

The governnent relied on the sane evi dence to convi ct Sandoval
of both the substantive possession offense and the conspiracy
charge. Sandoval argues that this evidence established only that
he associated with people participating in a conspiracy and was
present while the conspiracy was ongoing. He concludes that the
governnent failed to establish his knowng and intentional
participation in the conspiracy and sinple "know ng presence" is
insufficient to sustain his conviction for conspiracy. It is clear
beyond any dispute that the evidence earlier set out in detai
establ i shes that Sandoval knew of the conspiracy to transport and
to distribute marijuana and that he intentionally and voluntarily
i nvol ved hinself in the schene. Any argunent to the contrary is
frivol ous. Accordingly, we affirm the judgnent of the district

court as to this issue.



111
W review evidentiary rulings for an abuse of discretion

United States v. Lopez, 873 F.2d 769 (5th Cr. 1989). Extrinsic

evidence is admssible if it is relevant to an i ssue other than the
defendant's character and its probative val ue i s not outwei ghed by

its undue prejudice. United States v. Beechum 582 F.2d 898, 911

(5th Gr. 1978), cert. denied, 440 U S. 920 (1979). Thr eat

evidence is relevant where probative of guilt in the offenses

char ged. United States v. Rocha, 916 F.2d 219 (5th G r. 1990),
cert. denied, 500 U S. 934 (1991).

Sandoval argues that the district court denied him a fair
trial by admtting the testinony of WIllians basically stating that
he feared for his life when he was placed in the sane detention
tank as Sandoval, and Sandoval asked himif he was "the one that
snitched himoff." Less than an hour later, WIlIlians was noved at
his request to another tank. W find this evidence probative of
Sandoval ' s consci ousness of guilt and know edge of the conspiracy.
Even if we accepted the argunent that the district court erred in
admtting this testinony, which we do not, the error was harnl ess
when considered in the light of the substantial evidence presented
agai nst Sandoval on the charge of conspiracy.

We now turn to the argunents of Sandoval and Her nandez on the
wei ght of the marijuana assessed against themin inposing their

sent ences.



|V
Section 841 provides that a person convicted of conspiracy to

possess with the intent to distribute 1,000 kilograns or nore of
marijuana shall be sentenced to not Iless than ten years
i npri sonnent . 21 U S C 8§ 841(b)(1)(A. In order to sentence
under this provision, the district court nust find by a
preponderance of the evidence that the defendant conspired to

possess 1,000 kilograns of marijuana. United States v. Mergerson,

4 F.3d 337, 347 (5th Gr. 1993), cert. denied, 114 S. C. 1310

(1994). A district court's determ nation of the anount of drugs
involved in an offense is protected by the clearly erroneous
standard of review. [|d. at 345.

The district court found that the conspiracy offense, as
related to both defendants, involved nore than 1,000 kil ograns of
marijuana and sentenced each defendant to ten years under 8§
841(b) (1) (A). Because the nmarijuana was destroyed prior to
sentencing, the district court conducted a hearing for the express
purpose of determning its weight. At this hearing, DEA Agent
Bradley testified that at the tinme of seizure, the nmarijuana was
contained in 426 bundl es, wapped in cell ophane and duct tape, and
wei ghed 2,596.99 pounds; that five days after seizure, the
marij uana weighed 2,601.75 pounds; and that at a third weigh,
months | ater, the marijuana was placed in forty-two cardboard boxes
and thirty-six of these boxes of marijuana (all were not wei ghed)

wei ghed 2, 380. 60 pounds. The district court found that based on



the third and final weigh of the marijuana, if all forty-two boxes
were considered with credit for wappi ng and box wei ght, the total
wei ght nevert hel ess woul d be over 1,000 kil ograns or 2,200 pounds.

Sandoval and Hernandez argue that the district court erred in
specul ating that the weight of the marijuana was greater than 1, 000
ki |l ograns. We di sagree. The marijuana weighed first 2,596.99
pounds and then 2,601.75 pounds, including the weight of the
wr appi ng- - cel | ophane and duct tape. The marijuana was not
contained in boxes during these two weighs, as it was during the
third weigh. Under any indulgent estimate, this cell ophane and
duct tape could not have possibly wei ghed 400 pounds, as woul d be
required to reduce the actual weight of the marijuana bel ow 2, 200
pounds or 1,000 kil ograms. Accordingly, we affirmthe judgnment of
the district court that the marijuana unquestionably wei ghed nore
than 1, 000 kil ograns.?®

Finally, Hernandez argues that the district court erred in
failing to make a specific finding, when requested to do so by

Her nandez, as to the anmount of marijuana that was the reasonably

3Sandoval argues that he was denied a fair sentencing hearing
because "it viol ates Due Process and basic fundanental fairness to
conduct a sentencing hearing that is totally dependent on the
anmount of contraband involved when the contraband has been
destroyed by the governnent and i s not avail able for said hearing."
This argunment is without nerit and actually is frivolous. 1In the
first place, there is no dispute about the fact that there was
marijuana in excess of 1,000 kil ograns seized fromthe truck at the
checkpoint, as earlier discussed. In the second place, the only
relief Sandoval seeks is resentencing and the destroyed marijuana
obviously will be no nore avail able at resentencing, thanit was at
t he sentenci ng now before us.

-10-



foreseeabl e goal of the conspiracy. See United States v. Carreon,

11 F. 3d 1225, 1230-31 (5th Cr. 1994) (holding court nust make
determ nation under Cuidelines as to what activity was reasonably
foreseeable to each defendant in conspiracy). W point out that
the district court sentenced Hernandez and Sandoval according to
the statutory mnimumin 8 841(b)(1)(A), not taking into account
the Sentencing Cuidelines. Thus, the district court found it
unnecessary to nmake a foreseeability finding under this statutory
m ni mum Since sentencing in this case, we have held that "the
standards for determning the quantity of drugs involved in a
conspiracy for guideline sentencing purposes apply in determning
whet her to inpose the statutory mninmuns prescribed in 8§ 841(b)."
United States v. Ruiz, 43 F.3d 985, 992 (5th GCr. 1995). Under 8§

1B1. 3 of the Sentencing Cuidelines, Hernandez and Sandoval are each
liable for all acts in which they aided and abetted. U S S. G 8§
1B1.3(a)(1)(A). Hernandez and Sandoval aided and abetted in the
conspiracy to drive this truck filled with marijuana through the
border patrol checkpoint by providing a driver for the truck and,
thus, are bound for the whole anpunt of marijuana found in the
truck wunder 8§ 1Bl1l.3(a)(1)(A), regardless of foreseeability.
Consequently, we find the district court's error in disregarding

the Sentencing Quidelines is harm ess. See Wllians v. United

States, 503 U. S 193, 112 S. C. 1112, 1120-21, 117 L.Ed.2d 341
(1992) (hol di ng remand appropriate upon finding that district court

m sappl i ed gui delines, unless harm ess error).

-11-



\Y
In sum we VACATE the convictions and sentences of Sandova

and Hernandez on the substantive offense of possession with the
intent to distribute marijuana. 1In all other respects, we AFFI RM
the judgnent of the district court. Because each defendant was
sentenced on t he conspiracy count to serve a ten-year sentence--the
mandat ory m ni mum sentence for the conviction and a sentence that
each is currently serving--we find it unnecessary to remand this
case for resentencing. The judgnent and sentence of the district
court are

VACATED in part; AFFIRMED in part.

-12-



